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10 

11 

04606 

1 Seattle, Washington, 

11/3/98, 9:00 a.m. 

2THE COURT: Please sit 
down. 

3 BY MR. LEITER: 

4QGood morning. 

SAGood morning. 

6QGood morning, members of jury, I'm 
Maurie 

7Leiter, and I represent Philip Morris. 
SProfessor Donaldson, I'd like to 
begin by 

9making sure we're all on the same page 
about the 

lOtestimony that you offered during your 
direct 

1lexamination last Wednesday and Thursday 
morning. 

12In your direct examination you 
were asked a 

13series of hypothetical questions, is that 
right? 

14AYes, I was. 

ISQAnd hypothetical questions, of 
course, are 

16questions that are based on assumptions, 
assumptions 

17of fact in order to see the consequences of 
those 

1Sassumptions, is that fair? 

19AYes, that's fair. 

20QAnd that's what happened in your 
direct 

2lexamination with Mr. Luvera, he showed you 
pieces of 

22certain documents, right? 

23AYes. 

24QAnd he asked you to make some 
assumptions 

25about facts, is that correct? 

04607 

lAHe asked me to assume certain 
things, yes. 

2QAnd assuming that the facts that 
he asked you 

3to assume were true, you offered your 
opinions to the 
4jury, is that right? 

SAThat's correct. 

6QNow the opinions that you offered 
depended on 

7the facts that you were asked to assume, is 
that fair? 

8AYes, if the facts weren't there 
then I 

9couldn't have drawn the conclusions. 
lOQHad Mr. Luvera asked you to assume 
different 

llfacts, you might have reached a different 
opinion. 
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12true? 

ISADifferent facts might well lead to 
different 

14conclusions, yes. 

ISQAnd might have led you to different 
1Gconclusions, correct? 

17AAnd might have led me to find 
different 

1Sconclusions, yes. 

19QIs it fair to say that Mr. Luvera 
asked you 

20to assume some facts that made it pretty 
easy for you 

21to conclude that the defendants had 

violated core 

22values? 

23AGenerally speaking, there were a 
couple of 

24instances where I had to ask some follow¬ 
up questions, 

25but yes, generally speaking the facts were 

pretty 

04608 

lobvious with respect to the conclusions 
that I drew. 

2QIn fact he asked you to assume 
facts that 

3themselves assumed that a violation of 
one of your 

4core values had taken place, is that 
right? 

5ANo, I don't think I'd say 
that. 

6QTake a look at an example. 

7Turn on the ELMO, please. 

8This is Washington 
Demonstrative Exhibit 
95048 . 

lODr. Donaldson, you remember 
this, this is 

llyour list of core values at issue in 
this case? 

12AYes, I remember that. 

13QI'd like to direct your 
attention to the 

14first one, the obligation to compete 
rather than 

15collude with competitors to restrain 
competition and 

16you testified about that core value during 
your direct 

17examination, correct? 

18AYes, I did. 

19QI'd like to show you the 
question that Mr. 

20Luvera asked you which elicited your 
opinion about 

21whether a violation of that core value 
had taken 

22place. This is the question, I want you — 
this is 

23Mr. Luvera asking you questions, and I'm 
reading from 
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24page 4210 of last Wednesday's transcript. 

251 want you to further assume that 

the 

04609 

levidence in this case demonstrates that 
these 

2companies had an unwritten agreement that 
no company 

3would make a health claim about their 
product in order 

4to gain a competitive advantage, that no 
company would 

5conduct its own in-house biological 
research, that if 

6any company did discover an innovation 
resulting in a 

7safer cigarette they had to share it with 
everybody 

Seise, and over the 45 years the agreement 
was in 

9effect there had been instances where each 
of these 

lOagreements had been violated by one company 
or 

llanother. Are you with me? 

12Answer: I'm with you. 

13Now, assuming these facts to be 
true, 

14assuming there was an agreement of the kind 
I had 

15mentioned to you and wanted the tobacco 
companies to 

16do what I just said, does this involve any 
established 

17principle of ethics within your field of 

business 

ISethics? 

19Answer: Yes. 

20Do you remember that question and 
those 

21answers? 

22 AYes, I do. 

23 QNow the question itself contains 
as one of 

24its assumptions that the defendants 
colluded with 

25competitors to restrain competition, 
isn't that right? 

04610 

lANo, I wouldn't say that. 

2QYou don't think that this 
question contains 
3the assumption right in it? 

4ANo. Would you like me to 
explain? 

5QSure. 

6ASome kinds of agreements within 
industries 

7are okay, they don't offend business 
ethics. Other 

Skinds of, for example companies often share 
techniques 

9having to do with investigations of ethics 
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issues 

lOpretty broadly and that kind an 
agreement to share. 

Hand if somebody encounters an innovation 
to share 

12that doesn't violate the principle that I 
was talking 

ISabout, but this kind of thing does for 
some of the 

14reasons I mentioned last time. 

ISQIs an agreement that no company 
would make a 

16health claim about their product in order 
to gain a 

17competitive advantage an agreement collude 
with 

1Scompetitors to restrain competition? 

19AI think it is, yes. 

20QWhat I'd like to do is go to some 
of the 

21other assumptions that Mr. Luvera asked 
you to make 

22during your direct examination. I'd 
like to start 

23with State's Exhibit 1185, this is a 
Philip Morris 

24document dated March 7, 1974. Mr. 

McCormick asked you 

25a couple of questions about this document 

on Thursday 

04611 

Ibut I have some different questions about 
it that go 

2to the ethical obligation that you believe 
Philip 

SMorris undertook. 

4Now this document — you remember 
this 

5document, don't you? 

6 AYes. 

7 QThis is the document in which Mr. 

Fagan wrote 

8to Mr. Wakeham saying, and I'm reading from 
paragraph 

9one, some concerns have been expressed 
concerning the 

lOmoral obligation of Philip Morris and 
perhaps the 

lltobacco industry to reveal to the FTC 
the fact that 

12some cigarette smokers may be getting 
more tar than 

13the FTC ratings for cigarettes, you 
mention in your 

14presentation at the center on Tuesday 
March 5 that 

15such concern was voiced in New York at your 
talk there 

16and it was expressed again by some 
individuals who 

17heard you in Richmond. I believe there 
need be no 

18such concern at least from a position 
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of morality. 

19It's obviously HEW knows 
smokers can vary 

20their intake otherwise they would not 
urge smokers to 

21take fewer puffs, there are public 
papers showing 

22different puff patterns on the same 
cigarette yielding 
23different amounts of tar. 

24In your direct examination 
you told the jury 

25that you wouldn't want Mr. Fagan to 

come into your 

04612 

Iclass and express this opinion to your 
students. 

2Remember that? 

3AYes. 

4QYou felt that Philip Morris had an 
obligation 

5to tell the FTC that smokers smoked 
differently from 

6the FTC smoking machine, even if Philip 
Morris 

Tbelieved the FTC already knew it. Is that 
right? 

SAYes. 

9QAssume a couple of additional 
facts. Take a 

lOlook at what is Exhibit AM5041 in evidence. 
This is a 

llpaper submitted to the Federal Trade 
Commission, and I 

12know it's not focused very well, we can do 
better 

13here, part of the fear of being up here 
is dealing 
14with the ELMO. 

15 This is a paper before the 
Federal Trade 

IGCommission entitled Cigarettes and 
Related Matters, 

17methods to be employed in determining tar 
and nicotine 

IScontent supplementary observations 
following November 
1930, 1966 hearings. 

20See that? 

21AYes, I do, more or less. 

22QThis is a document that the 
jury has seen 

23before and it was submitted to the 
Federal Trade 

24Commission, up here it says, respectfully 
submitted by 

25the tobacco companies, including Philip 

Morris on 

04613 

IDecember 20, 1966, see that? 

2AOkay. 

3QAnd that's some 7 and a half or 
8 years 
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4before that memo that we were talking 
about from Mr. 

SFagan to Dr. Wakeham. 

6Now I will try to focus this 
better. 

7This is what the tobacco 
company, including 

SPhilip Morris, told the Federal Trade 
Commission in 

91966, the OGG method for measuring tar 
and nicotine 

lOdoes not measure the volume of smoke or 
particulate 

llmatter or nicotine in the volume of smoke 
that any 

12human being will draw from smoking any 
particular 

IScigarette. Each smoking characteristic is 
leveled or 

14averaged out by the standard method, no 
two human 

ISsmokers smoke in the same way, no 
individual smoker 

16always smokes in the same fashion. The 
speed at which 

17one smokes varies both among smokers and 
usually also 

ISvaries with the same individual under 
different 

19circumstances, even within the same day. 
Some take 

201ong puffs or draws, some take short 
puffs. That 

21variation affects the particulate matter 

quantity in 

22the smoke generated. 

23See that? 

24AYes. 

25QAnd goes on to talk about smokers 

taking 

04614 

Idifferent numbers of puffs depending on the 
2circumstances, and it talks about bustling 
on the next 

3page, which varies, and let's assume, as 
this document 

4indicates, that Philip Morris and the other 
tobacco 

Scompanies back in 1966 told the Federal 
Trade 

6Commission that smokers don't smoke the 
same way as 

7the FTC smoking machine. 

SAlso look at Exhibit WI9, which is 
a press 

9release issued to the public from the 
Federal Trade 

lOCommission on Tuesday, August 1, 1967. As 
I'm turning 

llto page two of that document — this one is 
going to 

12be hard to read and it's not my fault. 

13It repeats the same paragraphs 
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that I just 

14read to you from the tobacco companies to 
the FTC. 

ISThis is the FTC repeating that paragraph 
in its press 

IGrelease to the public, no two human 
smokers smoke in 

17the same way, no individual smoker always 
smokes in 

18the same fashion, the speed at which one 
smokes 

19varies, both among smokers and usually 
varies with the 

20same individual in the different 
circumstances in the 

21same day, some take long puffs or draws, 
some take 

22short puffs, that variation affects the 
nicotine 

23quantity in the smoke generated. 

24Now I'd like you to assume that 
based on 

25these documents 7 or 8 years before Mr. 

Fagan wrote 

04615 

Ihis memo to Mr. Wakeham in which he said we 
have no 

2moral obligation to tell the government 
what it 

Salready knows, that Philip Morris did tell 
the Federal 

4Trade Commission that smokers don't smoke 
the same way 

5as the FTC testing machine, and the FTC 
issued a press 

Grelease acknowledging that smokers don't 
smoke the 

7same way as the FTC smoking machine, assume 
message 

8sent by the tobacco companies, message 
received by the 
9Federal Trade Commission. 
lOAs an expert in business ethics 
are these 

llfacts that would be important to you in 
deciding 

12whether Philip Morris carried out its 
ethical 

ISobligation in this instance? 

14AThe facts that you just mentioned, 
and I take 

15it the facts that were represented in the 
documents, 

IGparts of documents that were sent to the 
FTC, would 

17be one of the considerations that would be 
relevant in 

18making, all things considered, judgments 
about 

19business ethics and whether or not Philip 
Morris lived 

20up to its ethical commitments. 

21QThose weren't part of the 
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hypothetical that 

22Mr. Luvera asked you about that document, 
were they? 

23AWe didn't talk about those 

documents in the 

24context of our testimony, no. 

25QLet me add a couple of more facts 

to the 

04616 

Ihypothetical on the obligation to inform 
about whether 

2the smoking machine smokes the same way as 
people. 

3You mentioned in your direct 
examination that 

4one of the obligations, of course, is to 
consumers, 

Scorrect? 

6AThat's correct. 

7QAnd Mr. McCormick last week showed 
you a 

SReader's Digest article about what was then 
to 

9consumers or which indicated some facts 
being given to 

lOconsumers, I don't want to go through that 
again, but 

111 would like to add these facts. These are 
all based 

12on evidence that the jury has seen In this 
case. 

13Let's assume that in 1955 the 
Federal Trade 

14Commission issued a guide that said the 
following 

15about tar and nicotine advertising. 

16This is Exhibit WX138, and again I 
17apologize — 

ISAThis is 1955? 

19QThis is 1955. Some of the old 
documents, 

20which are a little harder to read, and it 
says at the 

21top, the tobacco companies may make no 
representation, 

22claim, illustration or any combination 
thereof — 

23excuse me — no representation, claim, 
illustration or 

24combination thereof should be made or used 
which 

25directly or indirectly, look at paragraph 
two, 

04617 

Irepresents that any brand of cigarettes, or 
the smoke 

2therefrom, is low in nicotine or tars or 
contains less 

3nicotlne, tars, acids, resins, or other 
substances by 

4virtue of its ingredients, method of 
manufacture, 

51ength, added filter, or for any other 
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reason or 

Gwithout any assigned reasons than any 
or brand or 

7brands of cigarettes when it's not been 
established by 

Scompetent scientific proof applicable at 
the time of 

9dissemination that the claim is true, and 
if true that 

lOsuch difference or differences are 

significant. 

llSee that language? 

12 AYes. 

13 QLet's assume, based on this 
document, that in 

141955 the Federal Trade Commission told the 
tobacco 

15industry no advertising of tar and nicotine 
levels in 

IGyour advertisements unless you can 

scientifically 

17establish those levels. 

ISAlso assume between 1957 and 1959 
the tobacco 

19companies began to advertise filter 
cigarettes by 

20touting the amount of tar reduction the 
filter had 

21achieved. The company said in those ads, 
let's assume 

22that new scientific evidence gave them a 
scientific 

23basis to make those claims, and assume 
this is the 

24period basically known as the tar derby — 
still with 
2 5me? 

04618 
lAYes. 

2QAssume in 1960 the Federal Trade 
Commission, 

3the same agency we talked about that 
issued those 

4guides in 1955, cracked down on the 
tobacco companies 

5and prohibited any advertising of tar and 
nicotine 

Glevels, period, saying that they were 
health claims. 

7Still with me? 

8AOkay. I think so. In other 
words, they 

9couldn't make any advertisement that 
represented tar 

lOor nicotine claims whatsoever. 

11Q1960, no advertisements of tar 
and nicotine 
12claims. 

13AOkay. 

14QNOW let's assume in 1966, this is 
about the 

15period that we were talking about when 
Philip Morris 
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16made the submission to the FTC and the FTC 
issued its 

ITpress release, the FTC changed its mind 
and allowed 

1Sadvertising of tar and nicotine levels in 
cigarette 

19advertising, and let's assume this is the 
period where 

20the tobacco companies said to the FTC, if 
you want to 

21allow tar and nicotine advertising by the 
method that 

22you prescribed, the testing machine, please 
be aware 

23that the machine doesn't smoke the way 
smokers smoke. 

24Now assume in 1970, a few years 
later, the 

25FTC changed its mind again, this time it 

required 

04619 

Itobacco companies to include tar and 
nicotine rating 

21evels on each advertisement and it 
required that the 

3method used to measure the tar and 
nicotine be this 

4standard smoking machine that the tobacco 
companies 

Shad told the FTC does not smoke the way 
smokers smoke. 

6Still with me? 

7AI'm with you. 

SQKeeping all of those assumptions 
in mind, did 

9the Federal Trade Commission have an 
ethical 

lOobligation to tell consumers that the 
tests it was 

llrequiring on cigarette ads didn't smoke 
the same way 
12smokers smoked? 

13ASo in other words, did a 
government agency 

14have an obligation to — we're assuming it 
knew this? 

ISQAssuming it knew it because the 
tobacco 

IGcompanies told it. 

17AOkay. I mean, sometimes it 
happens that 

ISfacts of course varied in paragraphs and 
reports that 

19reach the government don't result in the 
government's 

20knowing the stuff, but let's make the 
assumption they 

21know that and you are asking whether or 
not if the FTC 

22knows that the information they are 
providing is false 

23they have a moral obligation to correct 
it. 
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24QNot my question. My question 
was, assume the 

25tobacco companies told the FTC that the 

machine 

04620 

Idoesn't smoke the way smokers smoke, and 
we have seen 

2the FTC press release in which the FTC is 
indicating 

3it is aware of that information. 

4My question is, when the FTC in 
1970 

Sannounced that it would require the 
tobacco companies 

6to put tar and nicotine ratings on the 
cigarette 

Tadvertisement and the FTC knew that 
those tar and 

Snicotine ratings did not measure tar 
and nicotine 

9intake the way smokers smoked, did the 
FTC have an 

lOethical obligation to tell that fact to the 
consumers? 

llADoes the FTC believe that the 
ratings that 

12they are releasing are accurate? 

13QThe FTC knows just what I told you 
they know. 

14ATo the extent they know they are 
not 

ISaccurate, even though they are a 
governmental agency 

16and somewhat different rules apply to 
government 

17agencies, they have an obligation to tell 
the truth. 

18In any organization, society has that 
responsibility. 

19But that is a assumption, I take it, that's 
not part 

20of what you laid out as a 
hypothetical. 

21QIs it fair to assume 
the core values of 
22ethics apply to the 
government? 

23AWell, for example, 
the core value that has to 
24do with noncompeting wouldn't 
apply to the government 
25because we don't put the 
government in a market 
04621 
Icontext. 

2QI think we're talking 
here about 

3disseminating information to 
the public. 

4AThe responsibility to refrain from 
lying is a 

Sbroad one, it comes to us through many 
traditions and 
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Gapplies to government as well as other news 
7institutions. There are some arrangements 
that In 

Swartime or very special circumstances 
governments are 

9allowed to say things that are not true, 
but those I 

lOtake it are not at issue here. 
llQWe're not talking wartime, it is 
election 

12day. I don't want to go too far into the 
government's 
ISethical obligations. 

14But I'll ask you this, are you 
assuming when 

ISthe FTC announced it was going to require 
tar and 

IGnicotine ratings on all advertisements, 
and the FTC 

17knew that the smoking machine didn't 
measure smoking 

ISthe same way smokers smoke, that the FTC 
was lying to 
19the public? 

20AI'm not assuming that, no. 

21QBut the FTC had an ethical 
obligation to 

22 disclose what it knew to the public, 
right? 

23AWell, you're usually obliged to 
disclose 

24everything, but certainly if there is 
information a 

25governmental agency is providing, and the 

government 

04622 

lagency knows it's false they have a 
responsibility to 
2 tell the truth. 

3QYou are not obligated to tell 
everything you 

4know, was the FTC obliged to tell this? 

5ADo you want me to say more? Do 
you want me 

6 to go into a slightly longer explanation? 

In other 

7words, it may be smokers smoke differently 
for 

Smachines, but even so those numbers are 
relatively 

9accurate, but to the extent they are not 
accurate and 

lOgives the customer misleading information, 
a business 

llhas a responsibility to try to correct the 
12information. And if the agency providing 
the 

13information, in this case the government 
knows it's 

14false, they also have an obligation to 
correct the 
15information. 

I 6 QN 0 W I'm confused. We talked 
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about what the 

17tobacco companies told the FTC. Is your 
answer to 

ISwhether the FTC had an obligation to tell 
the public 

19that you don't know? 

20AIs my answer to the question that 
the FTC had 

21 an obligation to tell the truth to the 
public that I 
22 don't know? 

23No, the FTC had an obligation to 
tell the 
24truth. 

25QMove on. Take a look at another 
document Mr. 

04623 

ILuvera showed you in your direct 
examination. This is 
2Washington Demonstrative Exhibit 58. 

3This is a chart prepared by the 
State's 

41awyers which says at the top, a summary 
compilation 

5of the documents evidencing that the 
average smoker 

Greceives much greater levels of nicotine 
than is 

7suggested by FTC ratings, this knowledge 
then known as 

Scompensation has been known and hidden by 
the industry 
9for years. 
lOSee that? 

11 AYes. 

12 QWhen Mr. Luvera showed you this 
demonstrative 

13exhibit, he pointed you to a little 
paragraph that 

14summarizes State's Exhibit 95 which is a 
memo dated 

15January 1, 1972, according to this chart 
from Philip 

IGMorris, and Mr. Luvera directed your 
attention to this 

17paragraph, that is a quote from the 
document, this 

ISfinding — doesn't tell us in this chart 
what the 

19finding is — supports the notion that 
daily smokers 

20 develop a daily nicotine intake quota, 
daily nicotine 

21 intake quota, and when smoking cigarettes 
differing 

22 in nicotine deliver from that which they 
are 

23accustomed they tend to modify the 
consumption rate in 

24order to maintain their normal quota. 
25See that language? 

04624 
1 AYes. 
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2 QIn your direct examination, Mr. 

Luvera didn't 

3fully show you Exhibit 985, but I'd like to 
do that. 

4This is Plaintiff's Exhibit 985, 
and it is a 

5document entitled Tar, Nicotine and 
Cigarette 

GConsumption from the Philip Morris Research 
Center in 

7Richmond, Virginia, and has an abstract 
here about a 

8page and a half long. I'd like you to read 
it with me 

9to help put this document in context. 
lOThey are what it says, first 
paragraph 

lldescribes the test that was done, 49 
smokers were 

12required to smoke cigarettes which 
delivered 3 levels 

13of nicotine, describes what they are, at 
each of 3 

141evels of tar, describing what those are. 
They smoked 

15each combination, except the low tar high 
nicotine 

1Gcombination, for a week. The low 
nicotine and high 

17tar delivery were roughly comparable to 
the delivery 

181evels of cigarettes normally smoked by 
the 

19participants in the study. 

20Then the next paragraph starts 
to summarize 

21what happened. Cigarette consumption 
rate, that is 

22number of cigarettes smoked per day, was 
found to vary 

23as a function of the nicotine delivery of 
the 

24cigarettes, specifically as nicotine 
increased 

25cigarette consumption rates decreased. So 

that as 

04625 

Ismokers smoked cigarettes with more 
nicotine they 

2tended to smoke fewer cigarettes. 

3See that? 

4AYes. 

5QNow comes the quote Mr. Luvera 
quoted for you 

6on that demonstrative exhibit, this finding 
— now we 

7know what finding — supports the notion 
that smokers 

8develop a daily nicotine intake quota and 
when smoking 

9cigarettes differing in nicotine delivery 
from that to 

lOwhich they are accustomed, they tend to 
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modify their 

1Iconsumption rate in order to maintain their 
normal 

12quota. No support was found for the 
analogous notion 

13of a daily tar intake quota, however. 

14This paragraph seems to say that 
the findings 

ISsupport the notion that you smoke fewer 
cigarettes to 

16maintain your intake quota of nicotine, 
correct? 

17ACorrect. 

ISQNext paragraph. 

19Subjective acceptability of the 
cigarettes 

20also differed as a function of nicotine 
delivery, with 

2lacceptability decreasing as nicotine 
increased from 

22that to which the smokers were accustomed, 
in other 

23words, when a smoker started smoking a 
cigarette with 

24higher nicotine, the smoker liked it less. 
25Let's keep reading. This suggests 
an 

04626 

linteresting possibility, the smokers may 
have smoked 

21ess not because of the increased nicotine, 
that's the 

3nicotine intake hypothesis that was in the 
next 

4preceding paragraph, but rather because 
of the 

Sdecreased acceptability associated with 
increased 

6nicotine, acceptability hypothesis. 

Thus, while the 

7data do support the hypotheses of a 
nicotine intake 

Squota, they also provide support for an 
equally 

9plausibility alternative hypothesis. 
Therefore, one 

lOshould exercise caution in generalizing 
from this 
1Idata. 

12See that? 

13AYes. 

14QLet's assume that Exhibit 985 
says what we 

15just read. As an expert in business 
ethics, offering 

16an opinion to the jury about business 
ethics issues 

17based on assumptions made from documents, 
is it 

ISimportant to read the whole document 
instead of a part 
19of it? 

20AIt's important to read the 
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entire document 

21and not just part of the document. 

22QLet's move to another 
document Mr. Luvera 

23showed you, and discussed at some 
length, I believe in 
24your direct examination. This is 
again an older 

25document that's a little bit hard to 

read, probably as 
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Igood as it's going to get. 

2This is State's Exhibit 
1622, it is a 

3document dated November 3, 1977 a 
Philip Morris 

4document from Dr. Dunn to Dr. Osdene, 
subject proposed 

Sstudy by Levy, I have given Carolyn, Dr. 
Levy, I'll 

6represent to you, approval to proceed with 
this study. 

7If she is able to demonstrate, as she 
anticipates, no 

Swithdrawal effects with nicotine, we will 
want to 

9pursue this avenue with some vigor. 
lOIf, however, the results with 
nicotine are 

llsimilar to those gotten with morphine and 
caffeine, 

12we'll want to vary it accordingly there 
are only two 

13copies of the memo, the one attached and 
the original, 

14which I have. 

15Do you remember this document? 

16AYes, I do remember that. 

17QWhen Mr. Luvera showed you this 
document, you 

IStold the jury that you found it haunting. 
Remember 
19that? 

20AThat it sound — I'm sorry, I 
didn't hear 
2lyou. 

22QYOU told the jury that you found 
this 

23document to be haunting. Remember that? 
24AHaunting, yes, I do find it 
haunting. 

25QAs a pre-Halloween analogy? 

04628 

lANow I can't use that word 
anymore. 

2QThat's what I was hoping for. 

And you said 

3it involves the core value of maintaining 
scientific 

4integrity. Is that right? 

SAYes. 

6QYou had seen that document before 
Mr. Luvera 
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7showed it to you during your direct 
examination, 

Bright? 

9AYou mean before I had seen — 
you're asking 

lOwhether I had seen that document prior to 
the 

lltestimony I gave here? 

12QYes. 

13AYes, I have. 

14QIn preparing for your testimony 
here, did you 

IStry to find out whether Dr. Levy actually 
did the 
16study? 

17AI did ask that question, and 
didn't get an 

ISanswer. I — my understanding is people 
don't know. 

19QDid you ever try to find out what 
happened to 

20the research if she did the experiment? 
21AI tried to find out what happened 
to a lot of 

22research and documents that were talked 
about in memos 

23as subject to destruction, and didn't have 
much luck. 

24In one instance, I asked the opposing 
attorney if they 

25could help me out, and they didn't. 

04629 

IQI'm asking you about this 
research. You 

2didn't find out whether this research was 
done, did 
3you? 

4ANo, I didn't. 

SQIsn't it true that you just 
assumed that if 

6the research had been done it had been 
destroyed? 

7ANo, I didn't assume that. 

8QDo you remember giving a 
deposition in the 

9Attorney General case brought by the State 
of Texas on 
10September 30, 1997? 
llAYes, I do recall that deposition. 

12QWere you asked about this document 

in this 

13deposition? 

14Strike that. I won't ask you to 
recall, I'll 
ISread — 

16MR. LUVERA: Page number, please? 

17MR. LEITER: Page 310, line 22. 
ISQQuestion: You described the memo 

earlier as 

19saying if it turns out like morphine, 
nicotine is 

20addictive, stop the experiment. Did the 
experiment 
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21 show that nicotine is addictive like 
morphine is. 

22Answer: I don't know. I haven't 

seen 

23anything in the — perhaps you have 
something from 

24that experiment. Again, I assume they 
destroyed it if 

25they showed it was addictive. 

04630 

IWere you asked that question and 
did you give 
2 that answer? 

3AI apparently did, yes. 

4QLet's assume additional facts 
about this 

Sresearch, let's assume that Dr. Levy — 
assume 

Gevidence in this case will show that Dr. 
Levy did do 

7the research, that she started the 
research, that she 

Skept the data of the research, and put it 
in her lab 

9notebook. Also assume that years later 
another Philip 

lOMorris scientist named Cathy Ellis saw this 
memo and 

llwent to find out what happened and found 
Dr. Levy's 

12 research exactly where it should have been 
in the 

13Philip Morris research files. 

14Can you assume those facts? 

ISAYes. 

I 6 QN 0 W the core value we're talking 
about here 

17is corrupting research, is that right? 
ISAThat was the one I believe that I 
referred to 

19when we talked about this with Mr. Luvera, 
yes. 

20QAs an expert in business ethics, 
with these 

21facts that I've just asked you to assume, 
would it be 

22 important in offering an opinion about 
whether Philip 

23Morris corrupted research in connection 
with Dr. 

24Levy's study? 

25AAnd we're talk — and we're now 

talking about 
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Ithe fact that the research was continued, 
we aren't 

2 assuming one way or another whether it 
discovered that 

3it — that the product was more like 
morphine and 

4caffeine, but we're assuming the research 
was done. 

Sit was there and it was not destroyed? 
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6 QThat's what we're assuming. 

7AYes, that would be one of the 
facts that I 

Swould want to take advantage of in reaching 
a 

9conclusion about what Philip Morris did. 
lOQThose facts weren't part of the 
hypothetical 

llthat — they weren't part of the 
hypothetical that Mr. 

12Luvera asked you about this research, were 
they? 

ISAThey were not part of the 

hypothetical that 

14he asked me about, no. 

ISQI'd like to return for a minute — 
actually a 

IGcouple of minutes to your core value chart, 
and to 

17this first core value that we talked about 
earlier 

ISthis morning, the obligation to compete 
rather than 

19collude with competitors to restrain 
competition. 

20What I'd like to do is add some 
facts to the 

211ong hypotheticals Mr. Luvera gave you 
about this 
22 obligation. 

23AOkay. 

24QI'd like you to assume that the 
meeting that 

25took place at the Plaza Hotel on December 

15, 1953 had 

04632 

la completely and legitimate and lawful 
purpose, that 

2 purpose was to try to develop an effective 
and common 

3public relations response to an attack 
that had been 

4made against cigarettes, attacks that even 
prominent 

5members of the scientific community did 
not believe 

6 were supported by the scientific evidence. 
In fact, I 

7want you to assume a memorandum created 
about that 

Smeeting which you were shown on your direct 
9examination, and I'm referring to Exhibit 
17, that is 

lOthe memorandum prepared by Hill and 
Knowlton dated 

llDecember 15, 1953 about that meeting. I 
want you to 

12assume that memorandum shown by Mr. Luvera 
is 

13consistent with what I've told you, 
referring to page 
14two. 

15 The industry is strongly convinced 
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that there 

16is no sound scientific basis for the 
charges that have 

17been made. They believe that the more 
sensational 

1Saccusations in the recent papers were 
premature and in 

19some cases represent publicity issues in 
the hopes of 

20attracting funds and support for further 
research. 

21They point out that the National Cancer 
Institute of 

22the U.S. Public Health Administration, 
which is a 

23government agency and supported by 
Congressional 

24appropriations had officially refuted 
the tie-up 

25between cigarette smoking and cancer. 
04633 

IStill with me? 

2AYes. 

3QAnd I also want you to assume 
that another 

4document that Mr. Luvera showed you 
about the Plaza 

SHotel and about the meetings at the end 
of 1953 

6says the following, this is State's 
Exhibit 5341, 

7which is a forwarding memorandum prepared 
by Hill and 
SKnowlton. 

91 want to direct your attention 
to the page 

lOthat Mr. Luvera showed you, which is page 

8 , I 

llbelieve, which is headed. Some Things To 
Do, and Mr. 

12Luvera directed your attention to 
paragraph 9 at the 

13bottom there, which says, develop some 
understanding 

14with companies that on this problem none 
is going to 

15seek a competitive advantage by inferring 

to its 

1Gpublic 

that its 

product is less 

risky than 

others. 

17 

See that 
paragraph? 

18A 
Yes. 

19Q 

This is a 
document from 
which Mr. 

Luvera 
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20 asked you 
to assume that 
an agreement 
has been 
21 reached. 

I'd like you to 
assume the top 
of that page 
22 says the 
items on this 
page comprise 
quick 

suggestions 
2 3by 

various members 
of the 

organization 
starting with 
24Mr. Goss, 
who I'll 
represent to 
you is from 
Hill and 
25Knowlton. 

They are 
intended as 
suggestions for 
debate 
04634 
land 

stimulate 
others. 

2 

See that? 

3A 
Yes. 

4QAlso I want you to assume that 
after the 

Smeeting at the Plaza Hotel the companies 
continued to 

Gcompete aggressively each against each 
other and the 

7competition included advertising their 
products based 

Son implicit and explicit health claims, and 
assume the 

9health claims that the company did make in 
those ads 

lOwere affected by an event that occurred in 
December of 

111953, and that event was the publication by 
Dr. Wynder 

12 of his landmark biological study that 
reported that 

13mouse skin painting tests connected 
cigarette smoke to 
141ung cancer, okay? 

15AOkay. 

16QPlease assume that before this 
study was 

17published, and the jury has seen these ads, 
tobacco 

IScompanies had been competing with each 
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other my making 

19health claims that one cigarette caused 
less throat 

20irritation than another, or less coughing 
than 

21another, but after the publication of Dr. 
Wynder's 

22study which raised cancer as an issue, 
each company 

23decided that it was not good competitive 
strategy to 

24continue with ads about coughing, or a 
sore throat. 

25Instead they began to compete by claiming 

filter 

04635 

Icigarettes had the ability to reduce tar 
and the 

2health risks of smoking? 

3AOkay. 

4QHere is an example. This is 
Exhibit WX229, 

5the jury has seen this before, it's a 
Newsweek 

Garticle from April 19, 1964, with 
pictures of young 

7Eisenhowers that somebody, not me, has 
marked up. 

8This is from April 19, 1954. 

9And here is an ad for Kent 
cigarettes, here 

lOis proof Kent gives greater filter 
protection than any 

llother cigarette for the one in three who 
needs 

12protection against nicotine and tar. I 
won't read the 

13whole thing, but I would like to see if we 
can get to 
14paragraph one. 

15According to published medical 
reports about 

16one in every three smokers is sensitive to 
the 

17nicotine and tars in tobacco smoke, he 
needs the 

ISprotection of a filter cigarette and wants 
the full 

19satisfying flavor of fine tobaccos. 

20See that? 

21AYes. 

22QAnd I also want you to assume in 
the fall of 

231954 the Federal Trade Commission, which we 
have been 

24talking about this morning, decided to 
crack down on 

25these types of tobacco company ads that 

contained 

04 636 

lexpressed or implied claims based on filter 
2development, and the FTC negotiated 
voluntary 


http://legacy.library.ucsf.®du/tiel/\/iiiii|iSaOO/pdfndustrydocuments.ucsf.edu/docs/klxd0001 



3agreements with the companies to stop 
running the 

4types of filter claim ads I just showed 
you. 

SAssume — 

6AI'm sorry, the year? 

7QThe fall of 1954. 

SAOkay. 

9QAnd I want you to assume on 
September 22, 

101955 the FTC published the cigarette 
advertising guide 

llthat I showed you a few minutes ago, and 
that those 

12guides made it clear that cigarette 
companies were not 

13allowed to make health claims in cigarette 
ads. 

14And again, see if I can put my 
hands on it, 

15and the jury has seen those before. 

Exhibit WX138, 

IGSeptember 22, 1955, I showed you paragraph 
two before. 

171'd like you to look at paragraph one. No 
ISrepresentation, illustration or combination 
thereof 

19should be made or used which directly or 
indirectly 

20refers to the presence or absence of any 
physical 

21effects of cigarette smoking in general 
or to the 

22smoking of any brand of cigarette. 

23 Paragraph 3 refers to the effect 
or effects 

24of cigarette smoking in general or the 
smoking of any 

25brand of cigarettes on a nose, throat, 

larynx, or 

04637 

lother parts respiratory, digestive system, 
nerve or 

2any other part of the body or energy. 

3See that? 

4AYes. 

5QAssume from 1955 to today the 
advertising of 

6the tobacco companies has been dictated and 
controlled 

7by what the Federal Trade Commission would 
allow and 

Swould not allow in the way of health claims 
in 

9cigarette advertisements. 

1OAOkay. 

llQNow also assume, and we're still 
adding facts 

12to the hypothetical Mr. Luvera gave you 
about 

13collusion. 

14AJust so I understand, in other 
words, 
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ISeverything Mr. Luvera asked me to assume 
we're taking 

16as a basis then we're adding everything 
that you have 

17just been adding to that? 

ISQWe're adding as you know I've 
asked you to 

19assume some things inconsistent with what 
Mr. Luvera 

20asked you to assume but we're adding. 
21Assume the tobacco companies 
over the years 

22spent hundreds and hundreds of millions 
of 

23dollars trying to develop products that 
were 

24responsive to health concerns. In 
addition to 

251owering tar and nicotine levels, they 

tried to 
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Idevelop a product that selectively 
removed chemical 

2compounds that were thought to be the 
bad guys, the 

3phrase the jury heard, they tried to 
develop products 

4that removed nicotine almost entirely, the 
Next 

Sclgarette is an example that the jury 
heard about and 

6they tried to develop nonconventional 
cigarettes 

7thinking out of the box to try to deal 
with health 
Sissues. 

9Also assume that the companies 
patented many 

lOof the discoveries they made along the way 
and that 

llthere is no evidence, none, that any safer 
product 

12technology was shared between competitors. 
13Also assume that there is no safer 
cigarette 

14product anywhere in the world that has been 
introduced 

15to consumers put on the market for 
consumers that has 

16not been put on the market here in the 
United States. 

17Still with me? 

18AYes. My brain is stuffed at this 
point but 

19I'm still with you. 

20QI'll ask you to squeeze a little 
more in 
2Ithere. 

22AFine. 

23QI also want you to assume the 
Federal Trade 

24Commission over the years closely monitored 
efforts 
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25by the tobacco companies to make health 

claims about 

04639 

lany of these cigarettes that were 
brought to the 

2market. For example, assume in 1988 
R.J. Reynolds 

3develops a new cigarette product call 
Premier that 

4heated instead of burning tobacco, and 
assume Reynolds 

Stested Premier with various scientific 
mechanisms and 

Gthrough the testing established Premier 
substantially 

7removed many the controversial compounds in 
cigarette 

8smoke that had been identified as 
potentially causing 

9health problems, and I want you to assume 
Reynolds 

lObegan to advertise this new product as 
being a product 

llthat substantially reduced many of the 
controversial 

12compounds in ads like this one. 

13 This is AS324, which ran in the 

Arizona 

14Republic, hard to read, September 21, 1988. 
It's been 

IScalled revolutionary, we call it cleaner — 
had to use 

16it on two pages because it was a large ad - 
- it's the 

17most talked about, most eagerly anticipated 
new 

18cigarette ever, it's a break through that's 
changing 

19the very composition of cigarette smoke, 
it' s 

20remarkable new Premier and it's about to 
change 

21smoking forever. Premier is the first 
cigarette you 

22actually smoke by heating tobacco, not 
burning it, a 

23discovery that substantially reduces many 
of the 

24controversial compounds found in the smoke 
of tobacco 

25burning cigarettes. 

04640 

ISee that? 

2AYes. 

3QI want you to assume after 
Reynolds began to 

4publish these ads the surgeon general of 
the United 

SStates the commissioners of the Food and 
Drug 

6Administration, Federal Trade Commission 
and pretty 

7much every major health organization in 
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the country 

8took the position that Reynolds was 
making health 

9claims in those ads and wanted Reynolds 
to stop 

lOmarking this product with any kind of 
expressed or 

llimplied health claim and assume Premier 
did not 

12succeed in the marketplace, did not 

succeed in the 

ISmarketplace? 

14A0kay. 

15QI also like you to assume my 
friends at 

IGReynolds continued to work on developing 
a 

17nonconventional cigarette product and 
that a product 

IScame out called Eclipse which they hope 
will be 

19successful in the marketplace. 

20Assume my client Philip Morris 
has also 

21developed a knew type of cigarette called 
Accord and 

22that Philip Morris spent hundreds of 
millions of 

23dollars developing this product and that 
the product 

24is based on technologies that weren't 
available even a 

25few years ago and that Philip Morris 

hopes that this 
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Iproduct, the Accord is just going to 
knock the socks 

2off the competition in the marketplace. 
3Assume all of this is true. 

4AOkay. 

SQWere these facts part of the 
hypothetical Mr. 

GLuvera gave you in his long hypothetical 
about 

7collusion? 

SAThose facts were not part of the 
9hypothetical, no, sir. 
lOQAs an expert in business ethnics, 
would you 

llconsider those to be important facts in 
determining 

12whether the company violated the core 
obligation to 

13compete rather than collude with 
competitors to 
14restrain competition? 

ISAThose are some of the facts I want 

to have in 

IGmaking a decision. 

17QYOU didn't have them in the 
hypothetical you 
18got, did you? 

19AMr. Luvera didn't introduce those 
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issues. 

20QNothing further. 

21 CROSS EXAMINATION 

22 BY MR. MCDERMOTT: 

23QCan you hear me? 

24AYes. 

25QProfessor, my name is Bob 

McDermott, I have a 

04642 

Ifew questions for you. Mr. Leiter raised 
the issue of 

2hypotheticals and I think we establish that 
much of 

3your testimony on direct was based on 
assumptions, 

4assumed facts. I'd like to ask you to 
clarify one 
Srelated point. 

6Is it fair to say that your 
testimony, the 

Ttestimony you offered to the jury is 
predicated 

Sentirely upon your expertise as an 
ethicist, you were 

9talking about business ethics, is that 
correct? 

lOAYes. I understand myself to be 
here because 

lll'm an expert in business ethics. 

12QOr perhaps putting it another 
way, you did 

13not base your testimony on your expertise 
in 

14toxicology or medicine or the sciences 
related to 

ISdisease causation, correct? 

16ANo, I'm not an expert in those 
areas. 

I7QAnd you are not an expert in 
cigarette 
1Sdesign? 

19AI'm not an expert in cigarette 
design, no. 

20QOr advertising or marketing, 
correct? 

21AI'm not a marketing or 
advertising expert. 

22QOr nicotine pharmacology or 
addiction, is 
23that correct? 

24AI'm an expert in none of those 
areas. 

25QLet's see if we can talk about 

something that 

04643 

lyou are familiar with, ethics. 

2Now, the core value of lying that 
you talked 

3about, not lying, not misrepresenting, not 
deceiving 

4that is a value that applies broadly 
across all of 

Ssociety, doesn't it, and across all time? 
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6AYes, it does. 

7QIt's not limited to businesses or 
Scorporations to be sure? 

9ANo, it has a special application 
in business 

lOand in different context it means different 
things but 

Hit's true as you are suggesting elsewhere 
as well. 

12QBut applies for all of us in our 
every day 

ISlives, the jury, the lawyers, everybody in 
the 

14courtroom, correct? 

ISAYes. There are in — different 
professionals 

16have different standards of what has to be 
revealed 

17and not revealed and so on but broadly I 
think you're 

ISquite right as it applies all across. 

19QI think you testified on direct 
that this 

20principal broadly speaking applies to the 
government I 

21think Mr. Leiter quite properly and maybe 
rightly put 

22pollticians to one side for the moment, so 
excluding 

23the political exaggeration? 

24AEven Mr. Clinton must tell the 
truth. 

25QI think we'll move right past 
that. 

04644 

IBut it applies to say the 
Washington state 

2government and agencies of the Washington 
state 

3government ? 

4AYes, it would. 

SQWould it be fair to say that as to 
government 

6there should be somewhat higher ethical 
standards 

7employed than may be employed for 
businesses in 
Sdealing with citizens? 

9AIt certainly is true that people 
who 

lOrepresent us I think have special 
obligations as 

llleaders to adhere to higher standards that 
are as I 

12mentioned before some instance where in 
wartime, for 

13example, it's argued by some keeping 
secrets, maybe 

14even disseminating information is false is 
a 

ISprerogative of government where it 
wouldn't be in 

IGother situations, so it's complex. 
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17QWartime aside, as a general 
proposition 

1 Sgovernments would have a higher ethical 
standard than 

19businesses they should adhere to? 

2 OAS 0 just broadly, not even 
considering the 

21 particular context, not just statements by 
leaders but 

221'm not sure I would say that, no. 

23QLet's get some specific examples 
with respect 

24to minors who are wards of the state. 
25Would the State have a higher 
obligation to 
04645 

Iwards of the state than, say, a business 
would have to 
2 its ordinary customers? 

3AI think they both have a 
responsibility to 

4tell the truth and especially so in 
instances where 

5the welfare of the child is at stake. 

6 QY 0 U don't see a distinction that 
you're 

7prepared to recognize at this point? 

8 AN 0 , no. I have to confess there 
are people 

9who specialize in ethics in government, I'm 
not one of 

lOthem nor was I asked in this case to look 
at those 

llissues but that's off the top of my head. 
12QWe'll come back to that later. 

13In Washington I want you to 
assume there to 

14something called the department of social 
and health 

15services, assume it's involved with the 
Medicaid 

IGprogram and is responsible for providing 
certain 

17medical benefits for indigents. 

ISWould you agree that there is a 
19responsibility on the part of the DSHS not 
to lie or 

20deceive or mislead the Medicaid recipients, 
the 

21 indigent population which it is serving? 
22AYes. 

23QThese Medicaid recipients, if 
we're using one 

24of your schools thought, are stakeholder 
school or 

25theory, could we regard the medical 

recipients as 
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Istakeholders in some sense? 

2 AThe term stakeholders as I was 
using it 

3actually applies to a very broad body of 
literature 
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4directed toward for profit corporations 
and I don't 

Srecall papers written about this particular 
theory in 

Gapplication to the state. 

7It's certainly true — maybe this 
is what you 

Bare after, the Medicaid recipient has a 
stake, an 

9interest in what the government does. To 
that extent 

lOthey are stakeholders certainly. 

11 QLet me ask you a precise 
hypothetical here. 

12Assume some facts, assume that physicians 
caring for 

ISMedicaid recipients in this state wrote to 
the DSHS 

14repeatedly asking DSHS to provide 
nicotine patches 

ISunder the Medicaid program in order to 
help their 

IGpatients on Medicaid stop smoking. 

17Further assume that DSHS, the 
state, declined 

18to spend any money or provide the nicotine 
patch or 

19any other smoking cessation benefits to 
the Medicaid 
20recipients. 

21And finally assume DSHS said it 
was 

22forbidden, told the physicians that it was 
forbidden 

23by federal and state law to provide 
nicotine patches 

24or other smoking cessation benefits. 

25Are you with me? 
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lAForbidden in the sense they 
wouldn't pay for 

2it or forbidden In the sense they would be 
violating 
3the law? 

4QForbidden, they were not provided 
by law to 
5do that? 

6AEven In nonMedicald patients 
couldn't be 

7provided with a patch or Medicaid patients 
payment in 

8a different arrangement, they were paying 
themselves? 

9QNo, I'm sorry. Under the Medicaid 
program 

lODSHS was not able to provide this 

assistance as a 

llcovered Medicaid option. 

12AI'm with you. 

13QAssume this wasn't true, that 
this 

14representation to the physicians was not 
in fact true 
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15or correct? 

IGAThat in fact it wasn't true that 
it was 

17against the law? 

1SQCorrect. 

19A0kay. 

2 OQN 0 W assuming those facts as I've 
laid them 

21out for you, does that implicate any core 
values? 

22ACan I ask you one question? 

23Did the people who were saying 
it would 

24violate the law know, did they believe 
that it would 

25violate the law or did they have in their 

mind we know 
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Ithat this wouldn't break the law but we're 
going to 

2say it would for other — 

3QAssume that they realized this was 
not an 

4accurate representation, that this was a 
Smisrepresentation. 

6AOkay. Yes, it would. 

7QWhich core value is that? 

SAWell, it would implicate the core 
value of 

9refraining from lying. 
lOQLet me ask you, you spoke earlier 
about some 

llbasic core values, this is Demonstrative 
Exhibit 5056. 

121 want to ask you about some questions about 
dignity 

13in respecting the value of human life, that 
was 

14another core value, a basic core value that 
you talked 

15about to some extent, correct? 

16AYes. 

17QAnd again this core value would 
apply broadly 

ISacross individuals and institutions, not 
just to 

19tobacco companies but to state government, 
to 

20individuals and business and basically in 
all walks of 
211ife, correct? 

22AI think are respecting the dignity 
of people 

23is one of the most basic of human values, it 
applies 

24very broadly. 

25QIn the point of view of an 

ethicist, is a 

04649 

Irich man's life worth more than a poor 
man's life? 

2ANo, it's not. 

3QFrom the point of view of an 
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ethicist, is a 

4person who is employed worth more than a 
person who is 
Snot employed? 

6AAnd you mean worth more? 

7QIn an ethical standpoint, not 
talking about 

Seconomic value, talking about from an 
ethical 
9standpoint. 

lOAFrom an ethical standpoint we're 
all equal, 

llain't nobody better than nobody else. 

12QA11 equal in the eyes of God or 
our maker or 
ISwhatever. 

14Let me get specific again from the 
standpoint 

ISof core values that you have described to 
the jury 

16here. Is the life and health of a state 
employee from 

17an ethical standpoint of greater value than 
the life 

18and health of a Medicaid recipient? 

19ANo. 

20QAnd you would agree that a 
Medicaid recipient 

21would have the same interest in, say, not 
getting lung 

22cancer as a state employee? 

23AYes, I would. 

24QAnd that would be true of any of 
the diseases 

25associated with smoking, correct, that a 

Medicaid 

04650 

Irecipient would have the same interest in 
avoiding 

2those diseases as anybody else, certainly 
as a state 
3employee, correct? 

4AYes, that's correct. 

SQAssume that the State has long 
believed that 

Gsmoking causes lung cancer and other 
diseases, all 
7right? 

8AA11 right. 

9QDo you have a question? 
lOANo. Please go ahead, probably not 
relevant. 

llQassume the state has long believed 
that 

12cigarette smoking is addictive? 

13AOkay. 

14QAssume further that the State 
believes that 

ISsmoking cessation benefits, nicotine 
patches, 

1Gcounseling, and other facilities can help 
and be of 

17material assistance in helping a smoker 
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break this 
1Saddiction. 

19A11 right, are you with me? 

20AYes. I'd like to ask one 
question, the term 
21state is a huge one. 

22QState of Washington. 

23AWhen you talk about a corporation 
together 

24your concern if you make claims about the 
corporation 

25and not just about officers or managers 

whatever then 

04651 

lyou look for such policies and principles. 
2We're to assume basically 
everybody In the 

3state believes this and that this is part 
of the 

4policy of the state and so on as we go 
through this 
5hypothetical? 

6QThe relevant state agencies, not 
concerned 

7about the road building department but 
DSHS, the 

Sagencies involved if health care and 
concerned about 

9programs that deal with health care. 
lOAAnd the governor, leaders of the 
State, 

llpeople in the legislature? 

12QAbsolutely, assume all that? 

13AYes. 

14QFurther assume the State has in 
recent years 

ISprovided smoke cessation benefits to its 
state 

IGemployees, that is it makes available to 
them nicotine 

17patches, counseling, other things to help 
the State 

ISemployees quit smoking, all right? 

19AOkay. 

20QI want you to assume it provides 
none of 

21these benefits or facilities to Medicaid 
recipients, 

22hasn't provided patches to help Medicaid 
recipients 

23quit, hasn't provided counseling, hasn't 
done other 

24things even thought the patient's doctors 
have 

25requested this assistance? 

04652 
lAOkay. 

2QGiven those assumed facts, does 
this raise 

3ethical issues with respect to the core 
value of 

4respecting human dignity and respecting 
basic rights. 
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5this treatment? 

6AYes. Again, I'm not an expert 
when it comes 

7to ethnics in government, it certainly 
raises issues I 

Swould say at the same time it doesn't 
follow that an 

9unequal distribution of a good scarce 
commodity is 

lOalways, especially at the hands of the 
state, 

llunethical. But, yes, I think it raises 
those issues. 

12QLet me turn to somewhat different 
subject. 

13This is Washington Demonstrative Exhibit 
5048 . 

14Let me direct your attention to 
the last 

ISpoint, the obligation not to exploit 
children for 

IGeconomic ends. I'll ask you whether that 
principal 

17can be generalized a little more, it's not 
just 

ISunethical to exploit children for economic 
ends but 

19presumably to exploit children or not 
protect them in 

20other respects, is that correct? 

21AI think I miswrote it. Yes, I 
think it's a 

221ittle confusing as it is. 

23QSo the economics is not the tail 
that wags 

24the dog there, correct? 

25ACorrect. 
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IQWe generally have an obligation 
to protect 

2children and not exploit them, correct? 
3AThat's correct. 

4QAnd is it fair to say that a 
legal custodian 

5of the child, whether parent or state 
government or 

Ganybody else, legal guardian would have 
an ethical 

7responsibility to protect the health of 
a child or 

Schildren in his or her care? 

9AWell, I don't know much about 
legal 

1Ocustodianship but ethically if somebody has 
said we're 

1Iresponsible for a child and they made that 
claim, then 

12their responsibilities should attach to 
them. 

13QAddressing the question just on 
the ethics. 

14If I don't make that clear, please assume 
that. 
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15If someone believes that a 
product is 

16dangerous and causes disease in humans, 
would your 

17core value suggest in this obligation 
to protect 

ISchildren suggest that he or she should 
take 

19appropriate steps and measures to deter 
the child for 

20whom he or she is responsible from using 
or consuming 
21that product? 

22AYes. It's actually a little 
complicated. 

23QPlease explain. 

24AEven with children, certainly 
true for 

25adults, even with children we will let 

them sometimes 
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Imake mistakes. The way people learn is 
by not 

2absolutely restricting everything in 
their purview. 

3At the same time guardians have special 
4responsibilities, parents have special 
5responsibilities. 

6QWhen it comes to serious 
mistakes, not 

7mistakes that teach small lessons that 
help us grow 

8but serious mistakes that might have a 
serious impact 
9on health. 

lOWe should want to protect 
children 

1Ipresumably, correct? 

12AThose are issues especially 
important. 

13For example, I may let my children eat 
more sugared 

14breakfast cereal than I think they should, 
there is 

15some point if they are eating way to much 
sugar and I 

16think that's harming them I'll draw a 
line, no more 

17Sugar Smacks beyond the third bowl or 
something like 
18that. 

19QI wish you had been in my 
household when it 

20mattered, but the dentist bills are 
somebody's problem 
2Inow. 

22With respect to something more 
serious like 

23poison or substance that you regarded as 
addicting, 

24that's not one where you would run a 
little experiment 

25and let the children learn, is it? 
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lANo. 

2QAssume some facts, assume that 
the State of 

SWashington has had juveniles under its 
care in youth 

4halls all around this state for many, many, 
many years 

5and assume right up through the 1970s the 
state would 

6take children, kids under 18 that were in 
its care, 

7take them to convenience stores or other 
stores to buy 

Scigarettes for them or let the children buy 
cigarettes 
9themselves. 

lOAssume that up until 1989 an 
indigent youth, 

llsomebody that was below some poverty line, 
under 18, who 

12was in a state correctional facility was 
given free 

IStobacco, the state would simply give it away 
on 

14request. 

15And finally assume that until 1995 
any kid in 

16the state prison could buy cigarettes at the 
prison 

17commissary and the State would just sell 
cigarettes on 
18request. 

19Having those assumptions in mind — 

20AAnd people under 18? 

21QUnder 18, absolutely. 

22Finally assume since the mid '70s 
up until 

231996 there was no system wide ban in the 
juvenile 

24system, no system wide ban on kids smoking 
and 

25children under 18 smoking. 

04656 

IDo those assumed facts raise 
ethical concerns 

2and implicate the core values that you have 
talked 
3about? 

4AYes, they do. 

5QWhat core values and what 
concerns? 

6AWell, the people who are taking 
kids to 

7convenience stores to buy cigarettes are 
not being 

8responsible with respect to the health of 
the people 

9they are to be a guardian for and so the 
obligation 

lOnot to exploit children would fall in here. 
llNow, it's not clear what they are 
exploited 
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12for, what the point is but perhaps they 
have been 

ISyelling and screaming and wanting to go buy 
cigarettes 

14so somebody caves in, that doesn't make it 
right. 

ISQLet me change topics. 

16Are you familiar with a somewhat 
recent 

17movement that involves I guess we can refer 
to as 

ISsocially responsible investing? 

19AI'm familiar with the term and 
some of the 
2 Oactivities. 

21QI'll give you an example, I'm not 
sure I 

22understand it completely, and we'll see if 
we're on 

23the same wave length. 

24You in some of your earlier 
testimony 

25referred to South Africa and a period of 
apartheid. 
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IDo you recall that during term of 
apartheid 

2some investors and investor groups sought 
to put 

3pressure on companies doing business with 
South Africa 

4to stop doing business there. 

5Do you recall that and other 
investors who. 

Gif a business didn't comply, didn't come 
around, 

7simply sold their holdings as a kind of 
protest. 

8Do you recall that? 

9AYes. 

lOQAnd can we regard that as socially 
llresponsible investing for purposes of this 
discussion? 

12AWell, of course, there was 
disagreement about 

13whether it was the right thing to do but 
certainly in 

14the minds of the people who were doing it, 
it was an 

15effort to try to bring social 
responsibility to the 
IGbusinesses and I suppose to the 
government of South 
17Africa. 

18QIn a way I guess we can 
think of this as the 

19intersection where social policy and 
capitalism and 

20shareholder's rights come together 
and I guess from 

21the shareholder's perspective they 
are putting their 

22money, trying to put their money 
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where the social 
23values are, where they think 
societal values ought to 
24be doing that, right? 

25ARight. As you know, there 

are many funds 
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Ithat people can invest in that have 
that 

2character!Stic. 

3QIt's a way that an investor 
can try to 

4influence the ethical norms and 
practices of a 

5publicly held business or vote with his 
feet, protest, 

6sell if the business doesn't comply or 
behave in a 

7manner that the investor thinks is 
responsible, 

Scorrect? 

9AIt's one of the ways they can do 
that, yes. 

lOQAre you aware that some public 
institutions 

llhave divested themselves of their holdings 
in tobacco 
12company stocks? 

13AYes, I am aware of that. 

14QNOW, I want you to assume that the 
State of 

15Washington has had an investment worth 
hundreds of 

IGmillions of dollars in recent years in 
tobacco stock, 

17over 4 hundred million dollars worth of 
investment in 

18the stock of the RJR Nabisco, over a 
hundred million 

19dollars in the bonds of Philip Morris, 
Nabisco and 

20other tobacco companies and that the total 
of all of 

21this has been over a half a billion 
dollars, sometimes 

22substantially more than half a billion 
dollars. 

23AOkay. 

24QAre there any core values or 
issues involved, 

25do you think, in the State of Washington 

investing 

04659 

Ihundreds of millions of dollars in tobacco 
stocks and 

2bonds and profiting from the sale of 
tobacco products 
3itself? 

4ACould you help me in profiting 
from the, in 

5other words, because they have an 
investment, the 

6dividends that the companies pay will 
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enrich the 

7coffers of Washington? 

SQExactly. Their stakeholders and 
they benefit 

9from the financial success of the business. 
lOAWell, as you probably know, this 
is an area 

llin which there is a lot of dispute. I 
suspect there 

12are some core values, I'm looking at the 
list that are 

ISrelevant to the tobacco industry and I 
don't — I 

14would have to think about that to try to 
isolate the 

IScore value but there certainly is ethical 
issues 

IGraised by investment strategies, no question 
about it. 

17QThis is not an exhaustive list of 

core values 

18and ethics, is it? 

19ANot at all. 

20QAnd the investment I just asked 
you to assume 

21does raise significant ethical issues, 
agree? 

22AYes, it raises significant 
ethical issues. 

23QLet me change gears again and 
ask you to 

24assume from 1908 until July 1, 1989 the 
State 

25purchased and gave away for free tobacco 
and gave this 
04 6 60 

Ito indigent inmates in the correctional 
facilities, 

2okay. 

SAssume by 1989 the state was 
giving away over 

42 hundred thousand dollars in tobacco to 
indigent 
Sinmates. 

6Assume further that during this 
give away or 

7the bulk of it, at least since 1964 the 
State has 

8believed that smoking causes lung cancer 
and other 
9diseases? 

lOACould you help me a bit? 
llQYes. 

12AI'm not familiar with the case 
of indigent 

ISinmates? I'm confused by that term. 

14QSome inmates have money in the 
bank and some 

ISdon't. Indigent inmate would be an 
inmate that I want 

16you to assume simply didn't have cash 
or resources 
17readily available. 
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18AIf they are a smoker the only 
way they will 

19smoke is if the government gives them 
cigarettes? 

20QCorrect. Assume further in 
order save money 

21on the tobacco give away program the 
State gave away 

221oose tobacco rather than commercially 
prepared 

23cigarettes, gave away loose tobacco and 
rolling papers 

24so the inmates could roll their own 
cigarettes, okay? 

25AOkay. 
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IQAssume that even though the 
State believed 

2that smoking caused lung cancer and 
other diseases, 

3the tobacco which the State supplied to 
these indigent 

4inmates did not include health warnings, 
not even the 

Swarnings that Congress required on 
manufactured 
6cigarettes. 

7AOkay. 

SQKeeping those assumptions in mind, 
are there 

9any core values involved in the state 
supplying 

lOtobacco for cigarette smoking that does not 
have 

llhealth warnings when the State believes 

smoking causes 

12disease? 

13MR. LUVERA: No objection to his 
answer 

14provided Your Honor says it's opened 
the door for 

15me to make similar inquiry. Otherwise, 

I object. 

16MR. MCDERMOTT: Withdraw the 
question. 

17MR. LUVERA: Okay. 

18 BY MR. MCDERMOTT: 

19QSir, I want you to assume that 
in Olympia, 

20the State capitol, there is a computer 
program and 

21this program can be used to determine the 
elasticity 

22of taxable cigarette consumption. 

231 want to clarify the consumption, 
make sure 

24you understand what I'm talking about. So 
that if the 

25taxes go up, this computer program helps 

the State in 
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Idetermining how much, if at all, 
consumption will go 
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2down, that's what this computer program 
does, all 
Bright? 

4AA11 right. 

SQAnd I want you to assume that it 
is generally 

Gaccepted in the state and elsewhere that 
when the 

7price of cigarettes does go up, whether 
because of 

Staxes or for any other reason, that 
consumption will 
9go down, all right? 
lOAAll right. 

llQAssume also that when the price of 
cigarettes 

12goes up and consumption declines, that 
consumption 

IBdeclines more among underage smokers 
children under 

14the age of 18, in fact, they are more 
sensitive to a 

ISprice increase than adult smokers, all 
right? 

IGAOkay, this is always is part of 

17QPart of the assumption. I'm not 
sure it's 

18an algorithm of the machine, assume state 
knows this 

19and believes this, that any time there is 
a price 

20increase that ha a differing impact on 
populations and 

21that the adult population consumption will 
not decline 

22as rapidly as the youth. 

23AI'm with you. 

24QAssume that the State department 
of revenue 

25and the DSHS we talked about earlier that 
runs the 
04 6 63 

IMedicaid program have both concluded that 
because of 

2the price elasticity for cigarettes, when 
the price 

3goes up because of taxation that 
consumption will in 
4fact decline to some degree. 

SThese agencies have concluded 
that, all 
6right? 

7AOkay. 

8QAssume that every time the State 
of 

9Washington has considered raising taxes on 
cigarettes 

lOit has carefully studied whether or not 
the rate of 

1Iconsumption will decline so much that the 
net tax 

12revenues yielded to the State of 
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Washington will be 

131ower than they were before the tax 
increase? 

14A0kay. 

ISQWith me? 

16So that hypothetically if I 
raised tax from 

17ten cents to 11 cents per unit but the 
number of units 

18was halfed after this tax increase, I 
could get less 

19net tax revenue anyway than before the 
increase, 

20correct? 

2lAOkay. 

22QAssume that the State studied 
that issue each 

23and every time it considered raising 
cigarette taxes. 

241 want you to assume that the 
State has 

25never, I repeat, never enacted a tax 

increase where 

04664 

lits internal analysis, at least its 
internal working 

2of the numbers suggest that after the tax 
increase it 

3would end up with less money? 

4AAre we to assume it did it for 
that reason, 

Sthat it failed to enact the tax increase 
for that 
6reason? 

7QWe are to assume that in setting 
the rate of 

8the increase it had in mind and kept in 
mind 

9maximizing tax revenues, not raising the 
tax so high 

lOthat consumption would go way down and as 
a 

1Iconsequence revenues would go way down. 
12AOkay. 

13QAssume the internal, assume in 
effect that 

14the internal tax policy was geared to make 
sure that 

IStaxes didn't increase too much and that 
consumption 

16didn't decline too much so that again the 
revenues 

17were lower, okay, even though higher tax 
increases 

18might affect the youth smoking rates. 

19Now let me ask you, from the point 
of view of 

20an ethicist, does focusing on tax revenues 
rather than 

21public health and rather than the rate of 
youth 

22smoking letting in effect tax revenue drive 
the policy 
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23rather than health concerns drive the 
policy, does 

24that raise concerns about under any of 
these core 

25values that you have been talking to us 
about? 

04665 
lAYes. 

2QWhat concerns does it raise? 

3AWell, of course, state agencies — 
and 

4understand I'm not an expert in government 
ethics but 

5state agencies, as I understand it, do have 
an ethical 

6responsibility to pay attention to tax 
revenues. 

7That's one of the ways they get things but 
if we're 

Sassuming that tax revenues only are driving 
the 

9equation to the exclusion of health. 
lOThat would implicate the core 
value having to 

lido with the respect owed to people's health 
and the 

12dignity as a person. 

13MR. McDermott: Your Honor, would 
this be 

14good time to break? 

15THE COURT: It would. 

16(At this time a short break was 
taken.) 

17THE COURT: Please sit down. 

18MR. McDermott: Your Honor, I have 
no more 

19questions for Professor Donaldson. 
20Professor, thank you. 

21MR. SCHIFFERMAN: No questions, 
your Honor. 

22THE COURT: Mr. Luvera? 

23MR. LUVERA: Thank you, your 
Honor. We are 

24not going to make it through the pile, 
but I need it 

25for reference. They are very 
disappointed. 

04 6 6 6 

1 REDIRECT EXAMINATION 

2 BY MR. LUVERA: 

3QI want to start with rules — 

4MR. BERMAN: Can you put a 
microphone on? 

5MR. LUVERA: Yes. 

6Thank you, Mark. 

7QThis goes back to Mr. McCormick 
and rules and 

8the question of ethics. I will start 
there. You will 

9recall Mr. McCormick suggesting that there 
were no 

lOwritten rules in business ethics, no laws 
they could 
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llgo to and read and so on. 

12Do you remember that? 

13AI do remember that. 

14QIt is true, is it not, that in 
virtually 

ISevery profession, including medicine, 
there are no 

IGwritten laws, but there are standards 
that govern 

17conduct? And when a physician departs from 
that, it 

18is called malpractice? 

19MR. SCHIFFERMAN: Objection. 

Leading. 

20THE COURT: Sustained. 

21 BY MR. LUVERA: 

22QCan you tell us whether or not in 
the medical 

23profession there are standards recognized 
by 

24physicians throughout the country that are 
not 

25codifled into laws? 

04667 

IMR. McCORMICK: Objection, your 
Honor. There 

2 is no foundation as to this witness's 
expertise in 
3medical. 

4THE COURT: Sustained. 

5 BY MR. LUVERA: 

6 QYou are familiar, are you not, 
generally with 

7the medical profession and standards that 
apply to 
Sdoctors? 

9AI am. 

lOQSawing off the wrong leg is 
frowned upon. 

llYou know that there is no law you can't saw 
off the 

121 eg, it is recognized — 

13MR. McCORMICK: Objection. 

14THE COURT: Sustained. 

15 BY MR. LUVERA: 

I 6 QN 0 W, Doctor, there are certain 
things that 

17are pretty basic in the field of ethics? 
18AYes, that's correct. 

19QWe have basic core values? 

20AYes. 

21QWe assume that all of us have 
certain 

22 well-known concepts of right and wrong, 
would you not? 

23AYes. 

24QI mean, my mother taught me not to 
lie, 

25steal, cheat, and never never vote 
Republican, but 
04 6 68 

Ithese are concepts that we received from 
parents and 
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2recognize? 

3AYes, that's true. Some of us 
received it 
4better than others. 

SQWith respect to voting. 

6Now, could I see, Rob, Exhibit 
5058? Sorry, 

7that is 5062. 

SDoesn't this exhibit recognize the 
fact that 

9we just talked about, that there are areas 
that are 

lOclearly well-known and established, and 
there are 

llareas that are not? 

12AThat's right. I mean, even in 
that green 

13band of course there are disputes. Some 
standards are 

14more restrictive than others. But by the 
time you 

15pass below the green band you have passed 
into 

IGunethical territory. 

17QLet me talk to you about the last 
part of the 

ISexam that just occurred here by Mr. 
McDermott. And I 

19want you to assume in this case the State 
of 

2OWashington's suit, claim, is that the 
companies 

21involved conspired in violation of certain 
civil laws, 

22and took action which violated consumer 
protection 

23civil laws. That's the issue. Did they 
or did they 

24not do that? Okay. I want you to assume 
those are 

25the facts. And that the State of 
Washington, in this 
04 6 6 9 

lease, is alleging as a result of these 
actions the 

2State suffered damages of some 
considerable amounts. 

3A11 right? 

4AOkay. 

5QCan I have this thing on, Rob? 

6This is Exhibit 1867. The jury 
has seen it 

7already. But I want you to assume for 
purposes of my 

8questions that this document in fact 
represents some 

9of the issues involved here, health care 
costs — what 

lOthis says here, of course, is that health 
care costs 

Hare rising at an alarming rate. That 
cigarettes — 

12the argument is being made that 
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cigarettes cause 

13disease, disease requires treatment, 
major health 

14costs are borne by the government, and the 

taxpayers 

ISpay in the end. 

I 6 N 0 W, in connection with the 
subject of taxes 

17— thank you. You may take that down — I 
want you to 

ISassume that twenty percent of the general 
budget goes 

19for the care of Medicaid. 

20Can you assume that for me? 

21A0kay. Twenty percent of 
Washington — 

22QYes, of the general budget. 

231 want you to assume that the 
State of 

24Washington has the problem of trying to 
allocate money 

25available within the Medicaid program. 

04670 
lAOkay. 

2QThat they have to figure out where 
the money 

3should go with what's available. I want 
you to assume 
4that. 

SAThere are scarce resources. 

6QI want you to assume that the 
State of 

7Washington Medicaid program doesn't cover 
all things. 

8It doesn't cover various operations. There 
are 

91imitations on what it does cover. 
lOWill you assume that, please? 
llAYes. 

12QAnd that impacts whether or not 
they fund 

13preventive steps in the smoking area. 

Okay? 

14AOkay. 

ISQNow, if those facts are true — 
oh, and I 

16also want you to assume for me that the 
tobacco 

17industry has — for many years had a very 
active 

ISlobby. This is from the 1989 report of 
the surgeon 

19general, page 441. The jury has seen this 
before. I 

20am asking you to assume that the tobacco 
industry has 

21had a very aggressive lobbying effort in 
this country 

22and in the State of Washington — 

23AOkay. 

24Q— with regard to such things as 
taxes, excise 

25taxes and the like. All right? 
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lAOkay. Lobbying, in other words 
to limit the 

2amount of taxes that they would have to 
pay. 

SQLobbying with respect to anything 
that would 

4affect tobacco sales, high excise taxes, 
that sort of 
Sthing. 

6Are you with me? 

7AI am with you. 

8 QN 0 W, assuming that to be the 
case, is that a 

9factor which a person, as an expert in 
your field, 

lOwould take into consideration in 
evaluating the 
llState's conduct? 

12AYes. 

ISQAssume for the moment with regard 
to the 

14other matters that Mr. McDermott covered 
that he says 

ISthe State did, cigarettes to juveniles, 
prison, all 

16those things he talked about, assume all 
those are 

17true for the purpose of this question. 

Okay? 

1SAOkay. 

19QAs an ethicist, can you tell us 
whether or 

20not, assuming all that is true, that the 
tobacco 

21companies would be released of their 
ethical 

22obligations that you have discussed with us 
here? 

23AThey would not be. 

24QCan you tell us — I want you to 
assume these 

25facts. I want you to assume that with 

respect to the 
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Isubject of setting excise taxes that 
counsel talked to 
2you about — 

3AYes. 

4Q— that the State of Washington, 
in its 

Spublications on this subject and analyzing 
excise tax 

6on tobacco, has recognized that the 
regulation of 

7cigarette smoking by the State is a 
complex policy 

Sissue that involves such things as the 
excise tax 

9being raised or lowered and its effect 
upon smoking 

lOand its effect upon whether smokers will 
go to 
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1Iblackmail sources for tobacco. 

12Are you with me? 

13AI am with you. 

14QThat when they set the taxes they 
take into 

ISconsideration these factors. 

16A0kay. 

17QI want you to assume that the 
State of 

ISWashington, in analyzing taxes, excise tax 
on tobacco 

19evaluates the impact on trying to lower 
consumption of 

2Ocigarettes, but has as a policy not to 
totally ban 

21cigarette smoking in this state. 

22AOkay. 

23QWould these criteria be important 
to know in 

24evaluating ethical conduct regarding taxes, 
for 

25example? 
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lAYes, they would. 

2QNow, assume that the tobacco 
industry pays no 

3excise tax on tobacco at all, that only 
smokers pay 

4that. Can you assume that for me? 

SAOkay. When they pay for their 
packs of 
Gcigarettes. 

7QTobacco companies don't pay any of 
that tax, 

8just the smokers pay it. Assume that. 
9AOkay. 

lOQWould the fact that the State 
collects excise 

lltaxes from smokers in your judgment excuse 
the tobacco 

12industry for any violation of their ethical 
13obligations that we have talked about 
here? 

14AAbsolutely not. 

ISQIf Exxon paid taxes, including 
taxes to the 

IGState of Washington, would you have an 
opinion as to 

17whether or not that would excuse Exxon's 
conduct in 

ISconnection with the Alaska oil spill? 

19AIt would have no direct influence 
on the 

20evaluation of the ethical conduct. 

21QWhat about the subject of the 
conduct of 

22another party, the State of Washington, in 
evaluating 

23the ethical conduct of tobacco? For 
example, if we 

24consider the conduct of the tobacco 
company as has 

25been outlined to you, and I have asked 
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you to assume 
04674 
Ihere — 

2AYes. 

3Q— do we evaluate that in 
relation to the 

4State of Washington or do we evaluate 
that 

Sindividually? Do you understand my 
question? 

6AYes. I think I do. You want to, 
in 

7evaluating the actions of any agent, 
whether it is a 

Scorporation or an individual, to look at 
the behavior 

9in light of the particular principles and 
make — that 

lOare relevant, and make that evaluation. 

That is 

llirrespective of what another agent might be 
doing in 

12another area, whether it is a state 
government or not. 

13QAssume, for example, that the 
burglar says to 

14the home owner, I'm not at fault because you 
left your 

IShouse unlocked. Would that be ethically 
proper? 

16AIt doesn't excuse the burglary. 

17QThere was a question regarding — 

Mr. Leiter 

ISasked you a question. Let me see if I can 
find the 

19document. There was a question 
regarding this 
20document — 

21Can I have the ELMO on, please? 

22— which is Exhibit AM005041. 

This is the 
23FTC trade. 

24You were asked about how the 
cigarette 

25companies pointed out to the FTC that 

the machine 
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Treading wasn't the same as what the 
smoker got. Do 
2you remember that? 

3AYes, I do. 

4QI want to call your attention to 
the last 

5page of that document that you were not 
shown, and ask 

6you about this. This is the very last page 
of this 

7exhibit. And I want you to assume that PM 
is 

Sparticulate matter. And the very last 
thing they say 

9to the FTC in 1966, quote, it is perhaps 
unnecessary 
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lOto repeat that no factual scientific data 
exists as to 

lithe relevance of particulate matter or so- 
called tar 

12or nicotine content in terms of health. 

131 want you to assume they are 
still denying 

14the connection between disease and smoking 
in 1966 in 

ISthis report to the FTC, when in fact all 
their 

16internal documents conceded that this was 
not true. 

17Are there ethical violations involved in 
such a 

18representation? 

19AYes, there are. And they relate, 
of course, 

20to the issues that we spoke of last 
Thursday. But 

21indirectly involve the FTC question which 
that 

22document raises. In other words, from the 
standpoint 

23of business ethics a producer has a special 
24responsibility to insure that customers are 
getting 

25accurate information. 
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INow, providing information to the 
FTC is one 

2means for them to get accurate information. 
To the 

3extent that the cigarette industry is 
providing 

4misleading and false information about the 
health 

Shazards of tobacco and certainly to the 
extent that 

6they aren't correcting the false claims 
about nicotine 

7content on the packages, there are clear 
ethical 
Sviolations. 

9MR. LEITER: Objection. I will 
move to 

lOstrike the last part of the answer. 

IITHE COURT: Overruled. 

12 BY MR. LUVERA: 

13 QYou were asked questions about 
this — this 

14FTC thing. I hesitate to do this, but I 
just want to 

ISmake sure in your consideration of this you 
did assume 

16that the regulation says what it does, when 
it has not 

17been established by competent scientific 
proof 

ISapplicable at the time of dissemination 
that the claim 

19is true, and that if true, that such 
difference or 
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2Odifferences are significant. 

2IN0W, assuming that is the test, 
and assuming 

22for me that the tobacco industry never 
provided the 

23FTC a scientific study to back up any 
claim of less 

24risk or safer cigarettes, and they 
didn't do it 

25because it would be in direct conflict with 

the 

04677 

Iposition they were taking in lawsuits all 
over that in 

2fact there was nothing wrong with their 
tobacco, and 

3would be in direct conflict with the 
position they had 

4taken for forty-five years, publicly and 
every other 

Sway, and so they did not provide this 
proof, would 

6that be, in your opinion, a significant 
factor in 

7evaluating the conduct, ethically 
speaking, of the 
Stobacco companies? 

9AYes, it would. 
lOQAnd if the FTC regulation in 
fact provides 

llthat it is the commission's position that 
it is in the 

12public interest to promote the 
dissemination of 

13truthful information concerning cigarettes 
which may 

14be material and desired to the consuming 
public, would 

ISthat be an important factor in evaluating 
their 

16ethical conduct? 

17AYes, it would. I mean — in 
effect it is 

ISdemanding, as it should, that there be 
scientific 

19proof for claims. Claims without proof are 
misleading 

20or false. That is not to preclude true 
claims. 

2IQN0W, you were asked at some length 
about — 

22by Mr. Leiter about the duty of the FTC to 
tell 

23consumers that the measurement found on the 
package 

24from the machine was not the same as what 
they were 

25actually taking in. 
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IDo you remember those questions? 

2AI remember that series of 
questions. 

3QI want you then to take a look. 
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please, at 

4this exhibit, which is the monograph, 
AS000811, that 

5the jury has seen. I want to call your 
attention to 

6this page VII. I will try my best to 
focus this 
7thing. 

81 want you to assume that — 
this, by the 

9way, is the FTC cigarette test, 1994, 
published in 

101996 report. Item 4 says, the system must 
be 

1laccompanied by public education to make 
smokers aware 

12that individual exposure depends on how 
the cigarette 

13is smoked and that the benefits of 
switching to lower 

14yield cigarettes are small compared — are 
small 

IScompared with quitting. 

16This is what they are 
recommending. 

17AAnd they are recommending — the 
system in 

18question is what? A system that might be 
used by — 

19QIt starts on the previous page 
relating to 

20recommendations for changes in FTC 
protocol, the 

21subject you were asked about. 

22AYes. 

23QAnd it goes on to provide that, 
next they 

24recommend when a cigarette manufacturer 
makes a sig- 

25— makes significant changes that they 

notify the 
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lappropriate body, and then you will see, 
they make 

2recommendations for changes on 
information, and you 

3will see under A that the information from 
testing is 

4useless unless — unless smokers have 
ready access, 

hand the information should be made 
available to 

6smokers. And it talks about brand name 
7classifications should be regulated. And 
these are 

8all recommendations by the FTC for 
changes. 

9And I want you to assume on the 
next page, 

lOthe available data suggests that smokers 
misunderstand 

lithe FTC test data. This underscores the 
need for an 
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12extensive public education effort. Now, if 
these are 

13the recommendations of the FTC, can you 
tell us 

14whether or not those would be ethically in 
conformity 

ISwith their obligation to inform? 

16 AWell, it would be part of what 
would satisfy 

17their obligation, and certainly fit the 
principle of 

ISbusiness ethics that we have talked about 
for time, 

19namely that cigarette manufacturers have an 
ethical 

2Oresponsibility to inform the customer as 
accurately as 

21possible about the hazards of their 
product. 

22 QNow, there is a memo that deals 
with the 

23exhibit that was up, that I will find 
given enough 

24time, that deals with the subject of we 
are going to 

25do this research, and if it comes out that 

it is the 
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Isame as morphine and caffeine, we will 
bury it, 

2otherwise we will push it, if it comes out 
in our 
3favor. 

4AYes, I remember. 

5QDo you remember it was from some 
high level 

6people. It involved this man. I want you 
to assume, 

7Mr. Seligman, vice-president of research 
and 

Sdevelopment, and our friend Dr. Osdene, 
who is 

9somewhere on here, up here, director of 
research. 

1OAOkay. 

llQThese are two people I want you to 
assume are 

12talking about burying research that doesn't 
help the 

13company. Assume that the memo was genuine. 
Does it 

14make — I don't have very much time. I 
don't want to 
IStake the time. 

16Does it make any difference 
whether or not 

17some years later there was a change of 
heart in terms 

18of the ethical responsibility of the two 
people who 

19are writing — are parties to this memo? 
20ANo, it doesn't. And in fact that 
is why I 
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21said that for the purposes of how I 
responded to you 

22 earlier, it wasn't important what happened 
afterwards, 

23whether they kept the research or whether 
the research 

24went ahead, to have this kind of 
calculating mischief, 

25which is more than that. I think I called 

it haunting 
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Ibefore, occurring at this level of the 
corporation is 

2 an ethical violation in itself, regardless 
of what 

3happens later. 

4And you have people here, and 
apparently at 

Sleast contemplating destroying data that 
is contrary 

6 to their cause. These are people who are 
highly 

7placed. This is what one would certainly 
hope not to 
8 find in a company. 

9QBy the way, were you ever shown 
the research 

lOin connection with your examination just a 
few minutes 
1 lago? 

12ANo. I asked for it but was never 

provided 

13it. 

14QHave you ever seen the research? 

15AI have never seen the research. 

I 6 QD 0 we know whether the research 
was ever 

17published? Has anybody ever represented 
that it was, 

18or shown it to us? 

19ANot to my knowledge. 

2 OQN 0 W, you were asked some 
questions by Mr. 

21Leiter about whether or not the meeting at 
the Plaza 

22Hotel was as represented, and maybe it was 
for reasons 

23that were perfectly okay. Do you remember 
the list of 

24documents I showed you that had phrases 
like 

25agreement, gentlemen's agreement, and so on 

in them, a 
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Iwhole series of them? 

2AYes, I do. 

3QCould I have the ELMO on, please? 

This is 

4Exhibit Number 2532. 

5And I want to remind you about 
this 

6 agreement, which is a 1983 document that 
says, 
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7throughout the domestic industry two 
gentlemen's 

Sagreements were inoperative in the early 
days. 1, any 

9companles discovering an innovation 
permitting the 

lOfabrication of essentially a safe cigarette 
would 

llshare the discovery with others in the 
industry. 

12And 2, no domestic company would 
use Intact 

ISanlmals in-house in biomedical research. 
14Now, if we take this document — 
if I ask you 

15to assume this document is not a forgery, 
was not 

16typed up at the State's Olympia office, but 
is right 

17out of the files of the company Involved, 
and I ask 

ISyou to assume it is true, can you tell me 
whether or 

19not you would change your mind that you 
have already 

20testified to about the ethical 
Implications of this 
21document? 

22AAnd we are assuming this is from 
somebody who 

23is highly placed in the company? 
24QAbsolutely. 

25ANo, it would not change my mind. 
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IQWhat if the State of Washington 
in fact — 

2no, I'm not going to — you were asked to 
assume by 

3Mr. McCormick on Thursday that before 
1964 there was 

4really no agreement about smoking and 
disease and 

Stherefore I assume the companies were 
justified in 

6saying it was still an open question. 

What I would 

71ike you to assume, that the Internal 
documents of the 

Stobacco companies, as early as 1952, and 
from that 

9time forward, conceding the connection 
between smoking 

lOand cancer. Would the companies be 
ethically 

lljustified In still claiming that there was 
no proof 

12when they knew that wasn't true? 

13AIf they knew it wasn't true and 
claimed 

14otherwise, it is a violation that we talked 
about. 

ISQAnd if Liggett & Myers, for 
example, had this 


http://legacy.library.ucsf.®du/tiel/\/iiiii|iSaOO/pdfndustrydocuments.ucsf.edu/docs/klxd0001 



16exhibit, which is number 280, in its 
possession three 

17years before the report of the surgeon 
general of 1964 

18in which they knew that smoking was cancer 
causing, 

19would they be justified in still 
maintaining that 

20there was no proof for the next thirty-five 
years? 

21AI would go even farther than that. 

To the 

22extent that they didn't know but thought 
there was a 

23reasonable possibility it was harmful to 
some people, 

24they had a responsibility not to present to 
the 

25general public a kind of not proven 

drumbeat, that 
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Ithat shows insensitivity to the issue that 
is of 

2special importance in the area of business 
ethics. 

3 Q I want you to assume in this same 

connection 

4that we are talking about right now, that 
the position 

5of the tobacco company has been, and in 
this case was 

6— and this is from the transcript, page 
859, the 

7opening statement, referring to Dr. Ernest 
Wynder, 

8saying that it appeared in Time magazine, 
and 

9virtually every national publication, and 
saying that 

lOthere were studies that came out that 
associated 

llsmoking with lung cancer, animal painting 
studies, you 

12will see the scientist who did the study 
held a press 

13conference, and the very next day the 
results would be 

14widely publicized. Everybody in the 
country was 

15exposed to that publicity and 
reinforced what had 

16already become a commonly held belief. 

So the 

17position of the tobacco company at this 
point is 

18everybody knew about this. It was 
commonly known. 

190kay? 

20 Now, I would like you to assume 

this 

2Ihypothetical fact, which I have actually 
typed up 

22because it is probably easier, that 
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deals with this 

23subject. I want you to assume three 
categories, what 

24they knew — what tobacco knew, what 

tobacco said, and 

25what tobacco says now in 1998. 
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lAOkay. They we are drawing a 
distinction 
2between those three. 

3QI want you to assume these facts 
4hypothetically that I've got right here, 
this they 

5knew that smoking caused lung cancer and 
other 

Gdiseases for forty years. 

7What they said for forty years 
was there was 

8no proof that cigarette causes lung cancer 
or other 

9diseases, it was still an open question. 
lOAnd what they say now is that it 
has been 

llknown for many years by everyone from the 
time of Dr. 

12Wynder forward that smoking causes cancer 
and other 
13diseases. 

14MR. LEITER: I'm sorry to 
interrupt. Can we 
IShave an exhibit number? 

16MR. LUVERA: It is not a an 
exhibit, it is a 

17hypothetical question, which instead of 
writing on 

18paper I have put in typing. I can put if 

19MR. LEITER: We will object to 
the 

2Odemonstrative that hasn't been marked. 
21THE COURT: Sustained. 

22MR. LUVERA: Assuming these 
facts that I've 

23got up here that are in conflict, does 
that involve 

24any ethical principle? 

25AYes, it does. 
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IQWhat is that? 

2AWell, one fundamental principle 
is 

3consistency. What's the line, if you only 
have a 

4hammer everything starts looking like a 
nail? If you 

5only have litigation strategy in mind, you 
may be 

6moved to say different things at different 
points of 

7time. But there is an ethical problem, 
you are 

8obliged to tell the truth, but also to be 
as 
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9consistent as possible in terms of what to 
say. 

lOQNow, you were asked about a 1992 
textbook, 

llBoyd's Introduction To Disease, which was 
referred to 

12as a current textbook to support the claim 
that was 

ISquoted out of this book that there still 
really is no 

14proof of smoking and cancer. 

15Do you 
recall that? 

16AI do 
recall that. 

17QYOU are not a medical doctor? 

18AI am not a medical doctor. 

19QBut I want you to assume Dr. 

Burns is a 

20medical doctor. And I want you to 
assume that Dr. 

21Burns was asked about this very same book 
and the very 

22question that was presented to you. All 
right? 

23AOkay. 

24QAnd at page 1471 of the transcript 
Dr. Burns 

25testified, after having had that same 

language read to 

04687 

lyou, you see that language? 

2Answer: I see that language. If 

it is not 

3out of context, then I think that it does 
not 

4represent the understanding of the use of 
the word 

Scause by either the public or most of the 
scientific 
Gcommunity. 

7Question: Now, Doctor — 

8Answer: I know of no scientist 

who believes 

9you have to have one hundred percent of a 
disease 

lOproduced by a specific agent before that 
agent can be 

llsaid to cause disease. If that were true, 
then 

12automobile accidents could not be described 
as causing 

13trauma, because there are other causes of 

traumatic 

14injury. 

ISQuestion: Yes, Doctor, what we 

are 

1Gdistinguishing between is the English 
language use of 

17the word that we all agree on and the 
scientific 

18description of that term. 

19No, said Dr. Burns, I would not 
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accept that 

20as a fair characterization. I think the 
scientific 

2Icommunity believes that the word cause 
implies a 

22direct result, and that the scientific 
community uses 

23the word cause in that context. 

24Now, I want you to assume that is 
his 

25testimony and that testimony is true. 
04688 
lAOkay. 

2QSo instead of having a doctor, 
one doctor on 

3the remote island of Fiji who believes 
something is 

4true, we found one textbook that says 
something that 

Ssupports their position that no other 
doctor agrees 

6with and mainstream science doesn't 
agree with, would 

7that affect your opinion on their 
ethical conduct? 

8AYes, it would. 

9QAnd tell me how. 
lOAFrom the standpoint of 
business ethics one 

llhas an obligation to understand how 
the words you are 

12using are going to be received. And 
also an 

13obligation to use those words, if 
truth is what you 

14are about, which it should be. To 
use those words in 

ISgenerally accepted ways, especially 
if you have 

1Gcommunities of professionals who help 
define those 

17terms. So to the extent you violate 
that you are 

18miscommunicating, perhaps for self- 
interested aims, 

19but that doesn't justify your using 
different terms. 

20QI want you to recall for me 
the examination 

21by Mr. McCormick on Thursday in which 
he read to you 

22from the Reader's Digest and 

Consumers Reports in an 

23effort to show that everybody knew 

that smoking and 

24disease were related. 

25Do you remember that? 

04689 

lAI think I remember that, 
yes. 

2QI want you to assume that 
every time an 

3article like that appeared, the 
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tobacco industry 

4uniformly and consistently criticized the 
article and 

Smaintained there was no proof. 

6A0kay. 

7QNow, assuming they did that 
knowing full well 

8 that their criticism wasn't true, does that 
involve 

9any ethical principles? 

1OAAbsolutely. 
llQAnd what are those? 

12AWell, I mean at a minimum the 
obligation to 

IScommunicate clearly to the customer and the 
general 

14public about the risks or potential risks 
of the 

ISproduct that one produces is implicated, 
disparaging 

IGresearch for one's own financial ends is 
just not 

17acceptable as an issue of business ethics. 
I 8 QY 0 U were asked about, at page 4518 
of the 

19transcript by Mr. McCormick, about what he 
called one 

20of the truly great names. Dr. Ernest 
Wynder, then with 

21the American Health Foundation, the father 
of mouse 

22 skin painting and so on. 

23Do you recall that? 

24AI do recall that, yes. 

25QI want you to assume that when Dr. 

Wynder's 
04690 

Ireport came out in November of 1953 in 
which he said 

2 that it was conclusively shown that there 
is something 

3in cigarette smoke which can produce 
cancer, that the 

4cigarette industry's response to this man 
they now 

5call one of the truly great scientists was 
to 

Gcriticize this report as not being enough 
proof to 

7make that connection. 

8 Can you assume that for me? 

9AYes. 

lOQI want you to assume further that 
in fact 

llinternally, and this is what has been 
admitted in 

12evidence as Washington Exhibit 422, it is a 
study — 

13marginal notes are by Mr. Wakeham up here 
of the 

14Wynder record. 

15Do you see here? Are you with me? 

16AOkay. 
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17QThat this particular internal 
document says 

ISWynder has done a good job of covering the 

19MR. LEITER: Your Honor, I 
apologize for 

20interrupting again. But we don't see 422 
as in 

2levidence. 

22MR. LUVERA: It was represented to 
me by my 

23colleague that it was. 

24THE WITNESS: It is ethical to 
blame your 
25colleague. 

04691 

1 BY MR. LUVERA: 

2QI want you to assume internally 
they 

3recognize Dr. Wynder's report as being 
valid, not only 

4being valid but being a threat to their 
industry. 

SAOkay. 

6QI want you to assume his report 
came out in 

7November of '53. And the Frank Statement 
came out 

Swithin two months. The Frank 
Statement, which is 

9Exhibit 25 that is in evidence, talked 
about the 

lOexperiment with mice. That was Dr. Wynder, 
linking it 

llto lung cancer in human beings. And then 
went on to 

12say, two months later, distinguished 
authorities point 

13out there are many possible causes, there 
is no 

14agreement, there is no proof, the 
statistics don't 

15support it. That's what they say when his 
report came 

16out, not what they say here in the 
courtroom. That's 

17what they said back then. Assuming that's 
correct, 

ISand they knew this wasn't true, would 
that involve 

19their ethical standing, sir? 

20AYes, it does. It offends the 
standards of 

21public policy and public welfare. And to 
the extent 

22they believed otherwise, it is 
unscrupulous behavior. 

23 QNOW, if I asked you to make 
another 

24assumption which deals with consistency, I 
want you to 

25assume these facts. I want you to assume 
that what 
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Ithe tobacco company knew was — and before 
the Plaza 

2Hotel meeting, they knew that smoking and 
lung cancer 
3were connected. 

4AOkay. Connected in the sense 
there was at 

Sleast some evidence that people who smoked 
more would 
6 be hurt? 

7QAbsolutely. Absolutely. And they 
knew there 

Swere carcinogens in cigarette smoke, and 
their reports 

9internally began to build, so that by the 
time of 1960 

lOthey knew generally, that is in general, 
the companies 

Hall knew internally that smoking caused 
cancer. 

12Are you with me? 

13AOkay. 

14QNOW, I want you to assume that for 
the next 

ISforty years they publicly maintained there 
was no 

16proof, no connection. Are you with me? 
17AOkay. 

I 8 QN 0 W, I want you to assume that in 
1998 here, 

19in this courtroom, the position has been 
taken that 

20Dr. Wynder's report, and all the 
information in the 

21 media from that time forward makes it clear 
that 

22 everybody knew that smoking and cancer were 
related. 

23AYes. 

24QBut I want you to also assume they 
were 

25taking the position that there was 

controversy, and 

04693 

Ithey were justified in taking that stance, 
and those 

2 two positions are directly in conflict with 
one 

3another. 

4Will you assume that for me? 

SAYes. 

6 QAssuming the tobacco company knew 
what I said 

7they did, does this involve any ethical 
standards on 
8 the part of tobacco? 

9AYes, it does. I mean, it is a bit 
like 

lOsomebody who sells you a car and didn't 
tell you that 

lithe brakes were bad, and were injured or 
somebody else 
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12was killed, and they smile at you and say, 
oh, but you 

13must have known I was lying, that I 

wouldn't tell you 

14the truth about the brakes. 

15MR. LUVERA: I know I am on a 
short leash, 

16your Honor. Can you tell me how much time 

I have 

17here? 

18THE COURT: Half an hour. 

19 BY MR. LUVERA: 

2 OQN 0 W, Doctor, you were asked by Mr. 
McCormick 

21to assume certain facts about honest 
research done by 

22the CTR and so on. Do you recall that? 

23AI do recall that. 

24QBut I want you to assume for me 
that the CTR 

25has, as I have already asked you to assume, 
two sides, 

04694 

Icontract work and peer review work. They 
had two 

2different functions. Peer review work, I 
have already 

3asked you to assume was for the benefit of 
showing 

4studies. And contract was for the benefit 
of creating 

Scontroversy. And these are two different 
kinds of 
Gthings. 

7AYes. 

8QI want you to assume that. This 
is Exhibit 

9Number 1635, and you have seen it before, 
and it deals 

lOwith comments on — this is, by the way, 
Philip 

llMorris comments on the CTR program. And it 
deals with 

12our friend Dr. Osdene, who talks about 
digging their 

13own grave, program setup has the potential 
of great 

14damage to the industry, urged a 
relationship with CTR 

15be carefully evaluated, and — this is a 
1977 

16document. And this document, which you 
have seen, 

171864, is a 1978 document. This one deals 
with the 

18difference between — I want you to assume 
these are 

19true documents, that CTR had both contract 
work and 

20peer review work that it did. 

2lAOkay. 

22QThat it was funded in two 
different ways. 
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23AYes. 

24QAnd this, which is from Exhibit 
1864, is an 

25example of peer review work, which was, 

quote — I 

04695 

Iwant you to assume, approved. And the 
reason it was 

2okay to do it was because none of this 
would implicate 

Scancer and smoking. But yet it would be 
valid 

4research that could be published and cited 
by the 

5surgeon general, found in textbooks, used 
by people in 
6the research field. 

7ASo, in other words, it might be on 
the issue 

8of cancer as a disease, but it wasn't on 
the issue of 

9the connection which was relevant? 
lOQThat's correct. And from that 
same document 

llyou will recall an example of the sort of 
research to 

12be avoided. And these would be anything 
that might 

ISconnect smoking and cancer or relate human 
disease to 

14smoking. Are you with me? 

15AYeah. 

I 6 QN 0 W, sir, in addition on the 
subject of 

17whether they did honest research, I want 
you to assume 

18in the testimony — the testimony before 
the Waxman 

19commission in 1994, James Glenn, the 
chairman and 

20president and chief executive officer 
for the Council 

21for Tobacco Research, USA, testified at 
page 368 that 

22out of 296 studies, in an index of 
studies they had 

23funded, only ten of the subjects had 
anything to do 
24with tobacco. 

25ASo, let me see if I understand 
this. In 
04 6 9 6 

lother words, this is the head of the 
Scientific 

2Advisory Board, and he is commenting on 
the studies 

3that were undertaken that may or may not 
have been 

4biological studies, but when asked how 
many of them 

5had to do with smoking and tobacco he said 
only ten? 

6QTen percent. 
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7A0f the three hundred. 

8QIn that regard, still the subject 
of whether 

9there is honest research going. This is 
Exhibit 1765, 

lOwhich I think you saw yesterday. I think 
you saw if 

llbefore. If not, I am showing you now. It 
has this 

12quote by our friend Dr. Osdene. 

13An admission by the industry that 
excessive 

I4cigarette smoking is bad for you is 
tantamount to an 

15admission of guilt with regard to the lung 
cancer 

IGproblem. This could open the door to legal 
suits in 

17which the industry would have no defense. 
I 8 N 0 W, let me stop right here with 
my 

19hypothetical and ask about this specific 
language. If 

20a high level person in a tobacco company 
like Philip 

21Morris feels that it is more important to 
worry about 

221 awsuits and defending lawsuits than 
admitting the 

23truth about the hazard of the product, 
which in fact 

24kills people, are there implications 
involved, 

25ethically speaking? 

04697 

lAAs I said, this is a gross 
violation of 
2business ethics. 

3QIf the goal is to keep all the 
dedicated 

4smokers you can, irrespective of what the 
product was 

5doing, would that involve ethical 
implications? 

6AWe might go back to the 
Harvard Business 

7Review article describing the fellow 
who was very 

8close to the top of the mountain. However 
tantalizing 

9the additional profits that may come from 
doing 

lOsomething that will harm your customer, 
there is not a 

11 justification in business ethics for doing 
that. 

12QNOW, I want you to assume for me 
that Dr. 

130sdene has testified here by video 
deposition — at 

14page 13 and 14 — I'm sorry, page 13 and 
14 that 

15Philip Morris paid for the attorneys 
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advising him. 

16Can you assume that, please? 

17A0kay. 

18MR. LEITER: Your Honor, this is 
beyond the 

19scope of cross. Object. 

20MR. LUVERA: I am talking about 
what they 

21raised, which is the ethics of companies. 
22THE COURT: Start the question 
over and 

23complete it and I will listen again to the 
objection. 

24 BY MR. LUVERA: 

25QAnd I want you to assume that Dr. 

Osdene has 
04698 

Itestified under oath by video deposition 
that it is 

2his understanding that the reason for him - 
- that the 

3sole basis for him being subject to a 
criminal Inquiry 

4would be his activities as an employee of 
Philip 

SMorris. All right? 

6AOkay. So, in other words, the 
things he did, 

7the activities that he undertook while he 
was at 

8Phlllp Morris? 

9QYes. And a typical example of 
this would be 

lOExhibit 1622. This is Exhibit 1622, dated 
1977. It 

Ills the document referred to previously of 
which, this 

12research, we will want to bury it. 

13AYes. 

14QThe question I have is this. In 
connection 

ISwith the standards of ethics that apply to 
a 

16corporation such as Philip Morris, in 
connection with 

17subjects which deal with such things as 
smoking and 

18death, smoking and disease, what ethical 
obligation 

19does an executive at this high level have 
to be 

20truthful? 

21MR. LEITER: Your Honor, I am 
going to renew 

22the objection. The predicate for the 
objection is 

23beyond the scope of cross-examination. 

24THE COURT: Overruled. 

25THE WITNESS: Especially at this 

level of a 

04699 

Icorporation, and especially In light of 
the enormity 
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2of the ethical issues at stake, such an 
officer has an 

Sobligation to be extremely forthcoming 
about — about 

4what he knows or doesn't know. 

5 BY MR. LUVERA: 

6 QThese deal with the question you 
were asked 

7about low tar. I am not going to ask 
these questions 

8for you. You still want me to do this? 

All right. 

9Let me show you what has been 
introduced as 

lOexhibits 4827. Now, this is an 
advertisement or copy 

Ilof an advertisement. It says, what do the 
Loch Ness 

12monster, Big Foot and a great tasting 
ultra light have 

13in common? You've heard about them, but 
you don't 

14really believe they exist. 

15MR. LUVERA: I have been advised, 
your Honor, 

16this is not in evidence and I should move 
for 

17admission of Exhibit Number 4827, which is 
an 

18advertisement for ultra light. 

19MR. LEITER: Your Honor, it 
hasn't even been 
20designated for this witness. 

21MR. LUVERA: I just work here. 

22You fight that battle. It is 
easy when you 

23are sitting behind me, your Honor. I am 
trying to cut 

24to the quick here. I may cover a couple 
of other 
25thlngs. 

04700 

1 BY MR. LUVERA: 

2QAssumlng that no tobacco company 
would ever 

3admit that their products cause cancer 
right up to 

4this moment, either to the public or to 
the FTC, and 

5no company would ever provide through the 
FTC 

Gscientific research to support the right 
to advertise 

7a product was less cancer producing or 
safer In the 

8sense of less cancer because they feared 
FDA 

9regulation, and because it would be 
directly contrary 

lOto the defense they had used for so many 
years In 

lllawsuits against them, and because it 
would be 
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12directly contrary to all of the 
information they had 

ISdisseminated to people all of these years, 
would that 

14involve any ethical principles? 

ISAYes, it would. 

IGQWhat are they? 

17AWell, it involves familiar 
principles, that 

18is, principles having to do with the 
obligation to 

19disclose — to learn about and disclose 
dangerous 

20aspects of your product. Because of the 
time period 

21we are talking about, and the stakes and 
interests, it 

22is highly unscrupulous behavior. 

23QLast question for you is — deals 
with this. 

241 want you to assume this testimony of Dr. 
Burns on 

250ctober 7th dealing with the conduct of 

tobacco in 

04701 

Iwhich he was asked to put himself in the 
shoes of 

2tobacco companies back then and figure out 
what should 

3be done. I want you to assume this was his 
testimony. 

4May I have this on? 

51 want you to assume that he 
testified as 
6follows. 

7Question: You were asked by Mr. 

Webb to put 

Syourself in the shoes of tobacco company 
back in '53, 

9'54, that era, do you remember him putting 
that 

lOquestion to you two times? 
llAnswer: Yes, I remember that 

question. 

12Question: And if you put yourself 

in the 

13shoes of the tobacco companies in the era 
of '53, '54 

14through '64, and you are a legitimate 
ethical tobacco 

15company, what is it that you as a health 
scientist 

16believe should be done in light of the 
information we 

17now know existed about smoking and disease? 
18And his answer was, well, I mean, 

I think it 

19is very clear that a company that 
identifies that it 

20is manufacturing a product that is 
dangerous, that is 

21hazardous, has two major obligations. The 
first is to 
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22acknowledge that the hazard exists and make 
sure 

23people using the product are aware of it. 
Second, 

24attempt to mitigate the damage created by 
the product. 

25This is what I want you to focus 

on. So had 

04702 

II been the CEO of a tobacco company at that 
time what 

21 would have done, or would have expected 
the company 

3to do, is to acknowledge that the risk 
exists, to work 

4with the scientific community to give them 
the 

Sinformation we had, to try to work together 
to reduce 

6the damage and to reduce the damage in two 
ways. 

70ne, by designing and developing 
cigarettes 

Sthat actually produce a lower risk. 

9And secondly, by marketing these 
cigarettes 

lOas cigarettes that had lower risk 
reduction. Once you 

1lacknowledge publicly that the risk exists, 
you can 

12indeed market cigarettes that have lower 
risk. 

13So it is essential as a company 
that you 

14acknowledge that the risk exists, because 
if you 

ISdon't, that creates a barrier to any 
subsequent effort 

16you might take to mitigate the damages 
caused by your 

17product. And the last form of mitigation 
that I would 

ISexpect is that they would try to help 
people to find 

19ways of breaking the addiction to the 
product so that 

20they weren't continued to be damaged by 
smoking the 
2Iproduct. 

22And I think that over time we — 
that would 

23have led to a transition that would have 
resulted in 

24far fewer people being injured by 
cigarettes over the 
251ast forty years. 

04703 

II want to ask you, sir, as an 
ethicist, what 

2your opinion is regarding Dr. Burns's 
statement there, 

3in terms of ethics. This was a medical 
doctor. I 
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4want to know ethically what you think. 
SAFrom an ethical standpoint, I 
agree with 

Geverything that was said there. I would 
add some 
7things to it. 

SQWhat would you add? 

9AI would add that internal 
measures inside 

lOcompanies should be undertaken to insure 
that the 

llpolicies that are reflected in Dr. Burns's 
claims are 

12instituted, education initiatives, reward 
— systems 

13that don't reward behavior, makes false 
statements, 

14that does reward people for standing up 
and telling 

ISthe truth about things. I would also 
think that 

IGcompanies would have wanted to 
institute vigorous 

17competition on health issues, precisely 
because we 

ISrely so heavily on the market to 
deliver to us 

19products that are better and harm us 
less than the 

20products we will the day before. 

21QThere are all kinds of things I 
wanted to ask 

22you, but I think I am going to quit because 
we are out 

23of time. Thank you. That's all I have. 
24MR. McCORMICK: Your Honor, can we 
perhaps 

25break for lunch so we can see where we are 
on this. 

04704 

ITHE COURT: Yes. I haven't done 
this to the 

2jury too often. I would like to see you at 
sidebar 

3just so I can plan of the rest of the day. 

4 (At this time an off-the-record 
discussion 

5 was held.). 

6THE COURT: Okay. We are somewhat 
in the 

7same position as we were in yesterday. It 
is no one's 

Sfault really. We have national witnesses 
coming from 

9out of town, that the witness now on the 
stand was 

lOexpected to last the rest of the day. We 
won't have 

llanother witness available until first 
thing in the 

12morning. So what I'm going to do is to 
have, again, a 

13short lunch, a half hour, or thereabouts. 
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and then you 

14will come out near the conclusion of the 
testimony of 

ISthis witness and then you will be off for 
the rest of 

16the day until 9:00 tomorrow morning. 

17So have a good lunch. 

18(Luncheon recess.) 

04705 

1(At this time the lunch break was 
taken.) 

2THE COURT: Please sit down. 

3MR. McCORMICK: May I proceed, 
your Honor? 

4THE COURT: Yes. 

5 CROSS-EXAMINATION 

6 BY MR. McCORMICK: 

7QProfessor Donaldson, on redirect 

examination 

8Mr. Luvera asked you some questions about 
Dr. Ernest 

9L. Wynder's mouse skin paintings and 
statements by the 
lOcigarette companies about the 
significance of those 
llmouse skin paintings. 

12Do you recall that 
testimony, sir? 

13AI recall some of it, yes. 

14QDoctor, I would like to ask 
you to assume 

15some facts about Dr. Wynder's mouse 
skin paintings. 

IGFirst of all, as a premise to those 
questions you are 

17— you have explained to us you are 
not a scientist, 

18correct? 

19AI am not a lot of things, as 

1 think you have 

2 Odiscovered. 

21QAnd you have not, I take it, 
studied yourself 

22the mouse skin paintings published by 
Dr. Wynder? 

23ANo, I haven't. 

24QProfessor, I want you to 
assume some things 

25about those mouse skin paintings, if 

you would. I 

04706 

Iwould like you to assume, first of 
all, that the 

2tumors, as the name suggests, were 
created — or 

3developed on the skin of the mouse, on the 
back of the 

4mouse after the mouse skin was painted with 
a 

Scondensate, a distilled condensate of tar 
from 

Gcigarette smoke. 

7Will you assume that with me. 
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please, 

8Professor? 

9AYes, I will. 

lOQI want you to assume. Professor, 
that it is 

1lacknowledged universally that the 
epidermis, the skin, 

12the exterior skin of a mouse is in 
important 

ISbiological ways different than the lung of 
the human 
14being. 

ISWill you assume that for me? 

16AI will, yes. 

17QAnd would you assume further that 
the amount 

18of this distilled condensate of tar that 
was painted 

19on the shaved skin on the backs of those 
mice would 

20have, if translated into human smoking 
terms, be the 

21equivalent in terms of the exposure to 
the tar of 

22cigarettes to a human being smoking far 
in excess of 

23ten thousand cigarettes a day. 

24Would you assume that for us? 

25AOkay. 

04707 

IQI want you to assume one thing 
further, if 

2you would, please. Professor. I want 
you to assume 

3that shortly after Dr. Wynder's mouse 
skin painting 

4experiment was made public there was — in 
late 1953, 

5that Dr. E. Cuyler Hammond of the American 
Cancer 

GSociety made certain public statements 
about those 
7mouse skin paintings. 

8Would you assume that for me, 
please? 

9AOkay. 

lOQAnd I want to show you what's in 
evidence as 

llDefense Exhibit AZ633, which is a — an 
excerpt from 

12an article from U.S. News and World Report 
dated 

13February 26th, 1954 which consists of an 
interview 

14with Dr. E. Cuyler Hammond, the director 
of 

15statistical research of the American 
Cancer Society. 

16Do you see that, sir? 

17AI do see that, yes. 

18QI would ask you to focus, if you 
would, 

19please, on the very first question and 
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answer in this 

20interview with the senior member of the 
American 

21Cancer Society. 

22It reads, quote, question: Does 
smoking 

23really cause lung cancer. Dr. Hammond? 
People are 

24saying all sorts of things about cigarette 
smoking — 

25Answer: That's just what we are 

trying to 

04708 

Ifind out. There is some evidence that it 
may be so. 

2For example, material collected from 
cigarette smoke 

3will produce cancer on the skin of a 
susceptible 

4mouse, if you keep up the experiment long 
enough. 

SThat's an important piece of information, 
but taken 

Galone it doesn't prove a thing about the 
occurrence of 

71ung cancer in human beings. It has to be 
weighed 

Stogether with other evidence, and we are 
still 

9collecting information. 
lODo you see that. Professor? 

11 AYes, I do. 

12 QNow, Professor, based on those 
assumptions in 

13this document that I am showing you, would 
it be 

14important to a business ethicist in 
evaluating 

IScomments made by the cigarette 
companies if, for 

IGinstance, a cigarette company in February 
of 1954 made 

17a statement that the mouse skin paintings 
taken alone 

ISdoesn't prove a thing about the occurrence 
of lung 

19cancer, if a cigarette company made that 
statement in 

20February of 1954, would it be important to 
consider, 

21for a business ethicist to consider in 
evaluating that 

22statement that a senior official at the 
American 

23Cancer Society in that same month also 

made that 

24statement? 

25Would that be important 

information to 

04709 

Iconsider, Professor? 

2AIt would depend. 

3QYou think you could disregard 
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this 

4information in evaluating the cigarette 
companies' 

Sresponse, Professor? 

6ADo you want me to explain what it 
means — 

7what I meant by it depends? 

SQCertainly. But I would like you, 
first of 

9all, if you could, please, answer my 
question. Would 

lOit be fair in evaluating — business 
ethics point of 

llview, in evaluating the tobacco companies' 
point of 

12view and positions, if a senior official 
of the 

ISAmerican Cancer Society had taken the same 
position, 

14would that be relevant to your Inquiries? 
ISAYou certainly want all pieces of 
information 

16that bear on the issue. And this appears 
to be a 

17piece of information that bears on the 
issue. Whether 

18or not it is potentially decisive at all is 
another 

19question, which I can address if you 
want me to. 

2 OQN 0 W, Professor, you were also 
shown on the 

21redirect examination a memo that is in 
evidence as 

22State's Exhibit 1764 from Mr. Thomas S. 
Osdene to 

23file, In which he lists a series of 
recommendations 

24for long-term plans for CTR. 

25Do you see that? 

04710 

lAYes, I do. 

2QAnd you understand, sir, that the 
CTR that he 

3is addressing stands for the Council for 
Tobacco 
4Research? 

SAYes. 

6QAnd my question to you. Professor, 

I would 

71ike you to assume. In contrast to the 
question that 

8Mr. Luvera asked you, I would like you to 
assume that 

9the seven recommendations, and I will 
represent to you 

lOthe memo contains seven recommendations for 
a change 

Ilof course, for a change of organization in 
the Council 

12for Tobacco Research, all right? Will you 

accept that 

13recommendation? 
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14AYes. 

15QI would like to ask you to assume. 
Professor, 

16that in fact, following the date of this 
memo of 

17November 13, 1978, that in fact the 
Council for 

ISTobacco Research did not implement 
any of these 

19recommendations made by Mr. Osdene in 
this memo, but 

20instead continued very much on the same 
course, the 

21same organization and the same research 
effort that he 

22had made, both before and at the time of 

this 1978 

23memo? 

24Will you assume that for me? 

25AYes. 

04711 

IQIf you assume that is true, 
then does that 

2have a bearing on the significance of 
this memo in 

3terms of how you would evaluate it from 
the position 

4of the business ethics of the Council for 
Tobacco 
SResearch? 

6AWell, it might or it might not. 

7QYou think that you could in 
terms — in 

8evaluating this memo. Professor, from a 
business 

9ethics point of view, do you think that it 
would be 

lOfair to disregard the actual history of 
what the 

llCouncil for Tobacco Research did, or indeed 
whether 

12these recommendations were even 
communicated to them? 

13AWell, you certainly don't want to 
disregard 

14anything in making — all the things 
considered in 

ISmaking a business ethics judgment. 

16MR. McCORMICK: That's all I have, 

your 

17Honor. 

18 RECROSS EXAMINATION 

19 BY MR. LEITER: 

20QGood afternoon. Dr. Donaldson. 

21AGood afternoon. 

22QI would like to go back to a 
document that I 

23showed you during my cross-examination, and 
Mr. Luvera 

24showed you again on your direct 
examination. And 

25that's State Exhibit 1622. That's the 
document 
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Iwritten by Dr. Dunn to Dr. Osdene about 
Carolyn Levy 

2— Dr. Levy's research concerning 
nicotine. 

3Do you remember that document? 

4AWe have seen that one many 
times. 

SQNow, Mr. Luvera asked you some 
questions 

6about that document again. And he asked 
you about 

7evidence that the research was actually 
done. 

8Do you remember those questions? 

9AYes, I do. 

lOQAnd do you remember in your cross- 
examination 

111 asked you to assume that Dr. Levy — the 
evidence 

12will show that Dr. Levy said she did do 
the research 

13and she entered the results into her lab 
notebook. 

14You remember that assumption, don't you? 
ISAYes. 

16QAnd I also asked you to assume 
that another 

17Philip Morris scientist named Dr. Ellis, 
when she 

ISfound out about this memo went back to 
see what had 

19happened and found Dr. Levy's lab 
notebook. 

20Do you remember that 
assumption? 

21AI do. 

22MR. LEITER: I have in my hand 
a document, 

23your Honor, that is not in evidence. It 
has been 

24marked as WW8. And I would like to 
represent to the 
25Court and to you — 

04713 

IMR. LUVERA: Excuse me. I think 
I know what 

2is coming. And if it is going to be 
stated, I would 

31ike to be heard outside the presence of 
the jury. I 

4have not seen this document before. The 
author of the 

Sdocument isn't present, and I object to 
this 

Gprocedure. And I object to counsel's 
speech. 

7MR. LEITER: Your Honor, I believe 
the door 

8has been opened by the redirect 
examination. 

9THE COURT: I am going to send you 
out. 
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lOPlease retire to the jury room. 

11(Jury not present.) 

12THE COURT: Please go ahead and 
sit down. 

13MR. LEITER: Your Honor, the 
document which 

14is not admitted in evidence is WW8. It is 
Dr. Levy's 

ISlab notebook. And I will advise the Court 
it is not a 

16self-authenticating document. It is a lab 
notebook. 

17Let me hand up a copy to your Honor which 
contains 

1Shandwritten entries. And the evidence to 
come in the 

19case will establish that this is Dr. Levy's 
lab 

20notebook. We had not planned to offer it 
with this 

21witness because it is not a self¬ 
authenticating 

22document. But, your Honor, I believe that 
when Mr. 

23Luvera on redirect asked the explicit 
question, have 

24you seen any evidence, which challenged 
directly this 

25issue, that it opened the door to offering 

this 

04714 

lexhibit to the witness, or at the very 
least 

2representing to the witness what it was. 

So I would 

3plan, your Honor, to ask him about this 
exhibit and to 

4offer it into evidence based on the door 
being opened 
5by the redirect. 

6MR. LUVERA: My response is, first 
of all, if 

7something like this comes up in the future 
I would 

Sexpect counsel, in the absence of the 
jury, to make 

9this address to the Court and not say it 
out loud in 

lOfront of the jury, so I don't have to 
interrupt him, 

llbecause I saw what was coming. He was 
going to make 

12the speech in front of the jury, which I 
think is 
13improper. 

14Secondly, this document was 
originally 

ISdesignated for the witness and then 
withdrawn. 

IGThird, we designated the bury it 
memo, 1622, 

17ten days ago. 

ISLastly, he knew what he was going 
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to ask this 

19witness on cross, he knew what was coming, 
and 

20therefore should have designated it. And 
more 

21importantly, your Honor, there is nothing in 
that 

22document which says anything. You would 
have to have 

23the author of the document. It is a bunch 
of numbers. 

24So for all those reasons I find 
this — 

25excuse me, for all those reasons, your 

Honor, I 

04715 

Ibelieve this is improper. 

2MR. LEITER: May I respond 
briefly, your 
3Honor? 

4THE COURT: Yes. 

5MR. LEITER: First of all, I 
apologize if 

Gthere was any breach in the procedures. 

I didn't 

7intend any breach. And I apologize for 
that. 

SHowever, your Honor, this is a 
document which 

9we will discuss later In the case. This 
witness has 

lObeen asked hypothetical questions for 
several days 

llnow. And many of those hypothetical 
questions involve 

12evidence that is not yet in the record. 

There was an 

13objection or two to that, and it has been 
the 

14procedure with this witness that the 
witness could 

IStestify about documents that were not yet 
in evidence 

16and about matters that were not yet in 
evidence. And 

17this, as I said, your Honor, was not 
something I had 

ISplanned to do on cross-examination. But I 
believe the 

19door was directly opened when Mr. Luvera 
asked the 

20explicit question about whether Dr. 

Donaldson had seen 

21any evidence about whether the research was 
done. 

22MR. LUVERA: Your Honor, I also 
understand 

23that this attachment, which I am handing, 
was part — 

24is part of the exhibit of what's been 
offered does not 

25contain it. More importantly, your Honor, 

I only 
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lasked the question on redirect because 
counsel on 

2cross suggested that it had in fact been 
published. 

3That's why I came back on it. I'm sorry. 
But I 

4believe that it is improper. And if it is 
going to go 

Sin, I believe the entire document should go 
in. And I 

6don't think any of it should. 

7THE COURT: First, as a general 
principle, 

Swhich is applicable to this particular 
circumstance, 

9no exhibit which has not been designated 
will be 

lOconsidered without the Court's prior 
approval outside 

lithe presence of the jury. I believe in my 
earlier 

12comments on the meaning of designation I 
indicated 

13that there was an open possibility that a 
14nondesignated document might be permitted 
to be used 

ISas responsive to the adverse party's 
questioning. 

16That does not mean, however, that such a 
document may 

17be brought to the witness's attention in 
the presence 

18of the jury without first bringing the 
matter to the 

19Court's attention and seeking leave to 
open 

2Oquestioning to include the nondesignated 
document. 

210f course, I suppose I don't need 
to repeat 

22that this does not preclude the use of a 
document that 

23has previously been admitted, even though 
not 

24designated for a particular witness. 
25Exhibit WW8 has not been admitted 
and was not 
04717 

Idesignated for this witness. The exhibit, 
even if it 

2had been designated, could not, in the 
form in which 

3it has been presented to the Court, be 
admitted. It 

4has not been authenticated, as is conceded 
or agreed 

5by defendant. The witness on the stand is 
unable, I'm 

6sure, to authenticate this exhibit. 

71 have permitted cross- 
examination and direct 
8examination based on hypotheticals. The 
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witness has 

9answered, as far as I can tell, 
truthfully, that he 

lOhas not been presented with any document 
relating to 

llDr. Levy's research or to the events that 
followed the 

12memo dated November 3, 1977 that has been 
the subject 

13of so much testimony. 

14For all those reasons I do not 
believe that 

15it is appropriate for there to be further 
reference 

16through this witness to the lab notebook. 
That is, of 

17course, by no means to suggest that there 
may not be 

18in the future an effort to have this 
exhibit admitted 

19and to have other witnesses discuss it. 
20MR. LEITER: Your Honor, may I 
ask one 
2Iquestion? 

22THE COURT: You bet. 

23MR. LEITER: First of all, I 
apologize if 

24there was any violation of procedure. I 
didn't intend 

25to do that. May I ask the witness to 

assume the 

04718 

lexistence of the notebook? 

2THE COURT: Oh, sure. You can — 

I intended 

3that to be a part of my previous ruling. 

As always, 

4you may ask hypothetical questions that 
are based on 

Sgood faith expectation. I guess I would 
say that WW8 

Gprovides such a good faith expectation. 

And, by the 

7way, I'm not sure how clear the procedure 
had been, 

8and I don't find bad faith. But I do want 
everyone to 

9be on notice that from here on out it will 
be a breach 

lOof procedure not to bring the matter to my 
attention 

lloutside the presence of the jury. 

12And, as I think I have said, the 
sooner that 

13the party — I don't think I said it this 
afternoon, 

14but if I recall what I said some weeks back 
now — 

ISwould seek the admission of an exhibit 
that had not 

16been designated, the more likely it would 
be that the 

17Court would approve the use of the 
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exhibit. 

18Are we ready to bring the jury 
back in? 

19MR. LEITER: Yes. Thank you, your 
Honor. 

20(Jury present.) 

21THE COURT: Please sit down. 

22Please continue. 

23 BY MR. LEITER: 

24 QDr. Donaldson, let's return to our 
discussion 

25of State's Exhibit 1622, the 1977 memo from 

Dr. Dunn 

04719 

Ito Dr. Osdene. I would like you to assume, 
as we have 

2discussed before, that the evidence in this 
case will 

3show that Dr. Levy did the research that 
was suggested 

4in this memo and that she entered the 
results of her 

Sresearch into her lab notebook. I would 
like you to 

Gassume that another Philip Morris 
scientist. Dr. 

7Ellis, located the notebook when she found 
out about 

8this memorandum. And I would like you to 
assume that 

9that lab notebook containing Dr. Levy's 
results is 

lOstill in existence. 

llCan you make those assumptions 

with me, 

12please? 

13AYes, I sure will. 

14QNOW, you told the jury that even 
if all of 

ISthat were true, just the very fact that 
Dr. Dunn wrote 

16this memorandum is an ethical 
violation, is that your 
17testimony? 

18AThat's correct. 

19QIs it fair to say that in your 
years of 

20studying companies in various 
capacities you have run 

21across employees who have had bad ideas 
in various 

22companies, is that correct? 

23AOh, yes. 

24QAnd you have run across 
employees who have 

25put down some of those bad ideas in 
memoranda, is that 
04720 
Icorrect? 

2AMany people everywhere have 
bad ideas. I 

3have seen at least my share. 

4QNow, as an expert in business 


http://legacy.library.ucsf.®du/tiel/\/iiiii|iSaOO/pdfndustrydocuments.ucsf.edu/docs/klxd0001 



ethics, in 

Sdetermining whether a company like 
Philip Morris 

Gdischarged its ethical obligations, is it 
important to 

7consider in making that evaluation what the 
company 
Sactually did? 

9AThat's one of the things that you 
want to 

lOexamine in making an all-things-considered 
decision. 

llQNow, assuming the truth of all of 
the facts 

12that I have asked you to assume, that the 
research was 

13done, the results written in the lab 
notebook, the lab 

14notebook still in existence, in other 
words, assume 

ISthat nothing ever came of this memo from 
Dr. Dunn to 

16Dr. Osdene. Isn't it a good thing that 
Philip Morris 
17retained the research? 

ISAWell, we haven't answered the 
question, have 

19we, as to whether or not it showed results 
similar to 

20morphine and caffeine? The memo says, in 
fact if it 

21shows no effects they want to pursue it 
with some 

22vigor. I would regard that avenue and its 
completion, 

23if it actually occurred, and the keeping of 
the 

24results, as especially bad. 

25QAn issue here is whether research 

was 

04721 

Idestroyed, isn't that right? 

2AWell, that's only one of the 
issues that this 
3memo raises. 

4QAnd the core ethical value that we 
talked 

Sabout in connection with this memo was the 
issue of 

Gcorrupting research, is that correct? 

7AYes, it is. 

8QSo my question was simply, wouldn't 
you want 

9to consider — strike that. 
lOWouldn't it be important to you to 
know what 

llhappened to the research? 

12AWell, certainly. I mean, it is 
always 

13important to have as many facts as you can, 
especially 

14facts pertaining to what happens after plans 
are made. 
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ISQNow, Mr. Luvera in his redirect 
examination 

16also asked you a couple of questions about 
Dr. Osdene, 

17who was the recipient of this memo. And 
you told the 

ISjury that Dr. Osdene, you felt, had an 
obligation to 

19come forward and to tell the truth about 
what he knew 

20about various issues, is that correct? 

21AI don't recall that particular 
comment, but I 

22would say in general that Dr. Osdene does 
have that 

23responsibility, yes. 

24QThe obligation to tell, when 
asked, about 

25what happened during his years at Philip 

Morris, is 

04722 

Ithat correct? 

2AYes. And now I am recalling. 

Yes. Well, in 

3general as an officer of the company, 
especially, I 

4think I mentioned he has an obligation to 
be 

Sforthcoming about issues that are of 
special 
Grelevance. 

7QI want you to assume a couple of 
additional 

Sfacts about Dr. Osdene. I want you to 
assume that the 

9evidence in the case is going to show that 
Philip 

lOMorris did everything in its power to 
persuade Dr. 

llOsdene to come forward and to tell about 
what he knew 

12about his years working at Philip Morris, 
that Dr. — 

13that Philip Morris tried to persuade, tried 
to do what 

14it could to persuade Dr. Osdene to come 
forward. 

ISAre those facts you would want to 
consider in 

IGdeciding whether Philip Morris has 
discharged its 

17ethical obligation concerning Dr. Osdene? 
ISAYes. 

19QLet's go back for a moment to this 
document 

20again. During your redirect examination 
Mr. Luvera 

21also asked you to assume that this case was 
about 

22whether the State of Washington had 
suffered financial 

23harm as a result of the defendants' 
conduct; is that 
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24correct? Do you remember that? 

25AYes, I remember that. 

04723 

IQI would like you to assume that the 
way the 

2State of Washington potentially could have 
been harmed 

3by the defendants' conduct is this, the 
evidence will 

4show that the chain going from defendants' 
conduct to 

5the State's injury is that — is whether the 
Gdefendants did something that affected 
choices smokers 

7make about smoking, choices to start, 
choices to quit, 

8the kinds of cigarettes that smokers smoke. 
9Are you with me so far? 
lOAOkay. I am with you. 

IIQI would like you also to assume 
that within 

12this chain the issue is whether those 
different 

13choices made by smokers affected the 
diseases incurred 
14by those smokers. 

ISAre you still with me? 

IGAOkay. Yes. 

17QAnd that the next step in the chain 
is 

ISwhether the different amount of disease 
affected the 

19State of Washington's health care 
expenditures. 

20Are you still with me? 

2lASure. 

22QI would like you to assume all of 
those facts 

23that the evidence will show in this case. 
Now, as 

24before, I want you to assume that the 
research was 

25done, the research suggested in this memo 

was done and 

04724 

Ipreserved. You are not telling the jury 
that it is 

2your opinion that the State of Washington 
was 

3financially harmed because Dr. Dunn had a 
bad idea 

4that he wrote down in that memo, are you? 
SAWell — answering that question 
would involve 

6more than a simple yes or no. Would you 
like me to — 

7QMy question is whether that is an 
opinion you 

Bare offering to the jury? 

9AAgain, it is very complicated. I 
would be 

lOhappy to say a little more about it. 

IIQI would like to start with a yes or 
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no, if 

12you can answer yes or no. 

13AI can't answer that with just a 
simple yes or 
14no. 

ISQYou can't tell whether — what you 
are 

16telling this jury is that the State of 
Washington 

17suffered financial harm simply because Dr. 
Dunn made a 

ISsuggestion in the memo that was not carried 
out? 

19AIt sounds very odd to talk about 
a single 

20memo. But if the single memo is a part 
of a pattern 

21of activity that deprived people of 
something they 

22would have had and with that there would 
have been 

231ess harm, then, of course, that would be a 
different 

24matter, wouldn't it? 

25QAre you offering that opinion to 
the jury, 
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Ithat the State of Washington was 
financially harmed? 

2ANo. I am trying to answer your 
question with 

3respect to what — you asked me a very 
direct 
4question. 

5QI would like you to answer the 
direct 

Gquestion first. We are talking about this 
memo. 

7AYes. 

SQCan you answer me with respect to 
this memo? 

9AAgain, it is not — for me it is 
not a simple 
lOyes or no answer. 
llQNow, just so that we are all 
clear, you, as 

12an expert in business ethics, are not 
offering this 

13jury an opinion on whether the State was 

injured, are 

14you? 

15AI, as a business ethicist, it is 
my 

1Gunderstanding, am offering opinions about 
whether the 

17conduct of the tobacco industry, from the 
standpoint 

18of moral norms was unfair, unscrupulous, 
unethical. 

19That's what I am taking as my purview. 

20QMy question is, are you, as an 
expert in 

21business ethics, offering the jury an 
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opinion as to 

22whether the State of Washington was 

financially 

23harmed? 

24AMy expertise is not in the area of 
damages. 

25No, that's not part of what I am — what I 

am trying 

04726 

Ito answer are questions about the ethical 
or unethical 

2behavior of the tobacco industry and 
participants in 

3that industry over a period of time. 

4QThe answer to my question is no? 

5AIf what I just said amounts to a 
no to you, 

6then I think no is the right answer there. 
7QI am asking if it amounts to no 
for you. 

8AI like the long version. 

9MR. LEITER: Nothing further, your 
Honor. 

10 RECROSS-EXAMINATION 

11 BY MR. MCDERMOTT: 

12QProfessor Donaldson, shortly 
before we broke 

13for lunch you were asked to assume that no 
company 

14would ever provide to the FTC scientific 
research, and 

151 think I have got this right, to support 
the right to 

IGadvertise a product that was less cancer 
producing or 

17safer in the sense of less cancer, and then 
a whole 

ISbunch of reasons were assigned for why no 
company 

19would do that. 

20For purposes — excuse me — 

21AI am just a little confused. 

Could you 
22repeat that? 

23QShortly before lunch you were 
asked to opine 

24on the ethical principles involved, and you 
were given 

25a hypothetical. And one of the principal 

components 

04727 

lof the hypothetical, the assumption you 
were asked to 

2make, was that no company would ever 
provide to the 

3FTC scientific research to support the 
right to 

4advertise a product was less cancer 
producing or safer 

5in the sense of less cancer, because it 
feared 

Ggovernment regulation, and it would be 
inconsistent 
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7with other statements that had been made, 
so forth and 
8so on. 

9Do you remember that assumption? 
lOAYeah, I remember. I am a little 
confused, 

llbut I remember roughly. 

12QI don't have the transcript. I 
apologize. 

13You were asked to consider that, and you 
were asked 

14what ethical principles were involved. I 
want you to 

ISassume that that assumption is not correct. 
Instead I 

16want you to assume that in 1981 the Surgeon 
General of 

17the United States issued a report in which 
he said, 

18among other things, that tar — cigarette 
tar 

19contained a number of compounds that posed 
health 

20risks. And I want you to assume that in 
that report, 

21entitled The Changing Cigarette, which this 
jury has 

22seen several times, a specific list of 
toxic and 

23carcinogenic compounds was provided by the 
surgeon 

24general. All right? 

25AAnd this is in the 1981 report? 
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IQCorrect. I want you to assume 
that the same 

2year that report was issued, 1981, R.J. 
Reynolds 

3Tobacco Company began working on a 
cigarette 

4development program that culminated in the 
development 

5of the Premier cigarette. 

GAOkay. 

7QAnd the Premier cigarette was a 
cigarette, 

8again, this jury has heard, was a cigarette 
that 

9heated but didn't burn tobacco. And I 
would like you 

lOto assume that among other things, after 
this 

llcigarette was developed, it was submitted 
to extensive 

12testing, both inside Reynolds and with 
outside 

131aboratories, prestigious laboratories all 
around the 
14country. 

ISAOkay. 

16QI want you to assume, among other 
things, 

17that testing revealed dramatic reductions 
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in the — 

ISsome of the compounds that the surgeon 
general had 

19issued or had listed in his 1981 report. 

And I want 

20you to assume that all of the test results, 
chemical 

21testing and other testing, biological 
testing, was 

22pulled together by the company in what this 
jury has 

23seen many times, a monograph. It is in 

evidence as 

24AS000359. 

251 want you to assume that this 

monograph is 
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lapproximately seven hundred pages long and 
it 

2describes in detail the testing and the 
results of the 

3testing. And I want you to assume that all 
of this 

4testing was reviewed by a peer review 
committee. 

5A peer review committee convened by the 
Emory 

GUniversity School of Medicine. 

7And I want you to assume that this 
peer 

Sreview committee that reviewed all of this 
testing 

9work was populated by a number of very, 
very, very 

lOeminent scientists having nothing to do 
with the 

lltobacco industry, independent scientists 
and 

12academics, such as Dr. Dietrich Hoffmann, a 
well-known 

13tobacco researcher that this jury has heard 
about. 

14And I want you to assume that there were 
many many 

15other gentlemen of great professional 
reputation and 

IGstanding from prestigious institutions, 
such as MIT, 

17Johns Hopkins, Rochester Medical Center, 
Michigan 

ISState, Case Western, other universities, so 
that this 

19testing underwent very thorough peer 
review. 

20And you testified you are familiar 
in general 

21with the concept of peer review in your own 
22particular — 

23 AJust so I understand, in other 
words, this 

24booklet laid out — or this book, seven 
hundred page 

25book, laid out how the testing had occurred 
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and what 
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Ithe results were, and then this committee 
convened by 
2RJR. 

3QConvened by the people at Emory 
medical 
4school. 

SAOkay. Evaluated that work? 

6QThe testing, that's correct. 

7And I want you to assume, among 
other things, 

8what this test showed was that for a number 
of these 

9compounds listed in the surgeon 
general's report as 

lObeing toxic or carcinogenic, we can look 
at some of 

lithe highlighted compounds down here, 
like 

12benzanthracene, benzopyrene, and all those 
NNNs, which 

131 am told mean nitrosamines, and those are 
14carcinogens. That with respect to those 
compounds 

ISwhat the testing showed was tremendous 
reductions, 

IGover ninety percent, tremendous 
reductions in 

17carcinogenic and toxic compounds. 

181 want you to assume that this 
book also 

19summarizes, although not in ways that 
are as user 

20friendly, the results of biological 
testing which was 
21done — 

22AWith the Premier product? 

23Q— with the Premier cigarette. 

241 want you to assume that all of 
this work 

25was published in the monograph, in this 
book. Again, 
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II don't have the thick volume here. But 
take my word 

2for it, it weighs more than my briefcase 
comfortably 

3accommodates, or my arm comfortably 
accommodates. 

41 want you to assume all of this 
information 

5was put out in the public domain. I want 
you to 

Gassume that all of the information was 
presented in 

7peer review papers at scientific 
conferences. I want 

8you to assume that the people at Reynolds 
did 

9everything possible to spread the word 
about this 

lOproduct, its features and its 
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performance. I would 

llalso like you to assume. Doctor, that 
after this work 

12was completed that the company — 

13 Alf I could — they did 
everything possible to 

14spread the word. Could you say just a 
little more 

ISabout that? Among scientists? 

16 QI can ask you to assume, if I 
understand the 

17way in which we are proceeding here, that 
they held 

ISpress conferences about the products, 
they attended 

19scientific symposium, they brought 
scientists in. I 

20can ask you to assume that every way of 
spreading the 

21word through every channel of 
communication that they 

22could consider they tried to employ in 
order to inform 

23the world at large, the scientific 
community and the 

24public and the regulatory community about 
Premier and 

25about its features and performance. 
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II want you to assume that there 
were 

2presentations to members of Congress. I 
want you to 

3assume that there were presentations to 
the surgeon 

4general, to the FDA, to other public 
health community 

Sparticipants. In particular, I would like 
to you 

Gassume that presentations were made to 
the Federal 
7Trade Commission. 

8This is Exhibit AS000753. It is 
a submission 

9— I want you to assume that this is a 
submission 

lOwhich the jury has seen which is 
presented to the 

1Icommissioners at the Federal Trade 
Commission, 

12including the chairman and the other 
three members who 

13were then sitting. I want you to assume 
that, among 

14other things, the commission was 
presented 

ISwith the development story and a complete 
briefing on 

16all of the testing which was done, 
including the 

17chemistry, talking about compound 
reductions, talking 

ISabout the reduction in controversial 
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compounds, the 

19compounds we just spoke about. 

201 want you to assume that the 
biological 

21results were also presented, including 
genetic 

22testing, inhalation testing and human 
urine 

23mutagenicity studies. And I want you to 
assume that 

24all of this presentation was done in aid 
of trying to 

25justify and substantiate an advertising 

campaign which 
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Ithe company was proposing to run. 

2And I want you to assume that 
this 

3advertising campaign was under withering 
attack from 

4the public health community, including 
the surgeon 

Sgeneral, the AMA, the American Cancer 
Society, the 

GAmerican Lung Association and a whole 
host of other 
7public interest groups. 

8And I want you to assume that 
Reynolds tried 

9to present all the information it could on 
this 

lOproduct and with respect to that campaign 
to the FTC. 

llNow, with those assumptions, 
bearing those 

12assumptions in mind, is that information 
which you as 

13a business ethicist would need to consider 
in reaching 

14a decision on whether the company tried to 
discharge 

ISits ethical obligations with respect to 
this product? 

16AIt is one of the pieces of 
information that I 

17would want to consider in reaching an all- 
things- 

ISconsidered decision, yes. 

19MR. LEITER: Thank you. No 
further 
2 Oquestions. 

21 REDIRECT EXAMINATION 

22 BY MR. LUVERA: 

23QHOW you doing. Dr. Donaldson? 

24AI'm all right. We are about to 
go home, 

25aren't we? 
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IQYou don't get to go home yet. I 
want you to 

2assume that everything Mr. McDermott said 
was true 

3about Premier. Are you with me? 
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4AYes. 

5QI want you to assume one or two 
more facts. 

6And that is, at no time did they use this 
information 

7to ask the FTC to advertise this product 
as less 

Scancer producing because that would 
require an 

9admission by them that what they had been 
saying for 

lOforty-five years is a lie. 
llNow, assume those facts, what he 
has asked 

12you to assume, and when asked at the press 
conference 

ISabout whether smoking caused cancer, they 
denied it. 

14Now, with those additional facts, would 
your answer to 

15my previous question on this remain the 
same? 

16AIt would. 

17QThank you. 

ISNext, sir, you were asked about 
this memo 

19that we are going to talk about in just 
a couple of 

20seconds here. This memo right here, 
which is Exhibit 
211622. 

22Now, sir, I want you to assume 
that Mr. Dunn 

23was not just somebody with a bad idea, 
but that Mr. 

24Dunn was Philip Morris's scientist, 
director of 

25behavioral research program. 

04735 
lAOkay. 

2QAnd I would like you to assume 
further that 

3everything Mr. Leiter asked you to assume 
about what 

4happened to this report is accurate, but 
this is 

5exhibit number — I don't see it right in 
front of me. 

6It is November 15th. The jury has seen this 
7previously. And I forgot to write the 
number down. 

8It deals with personal files. And it is 
dated 1978. 

9And here is the language. 
lOThere should be no written record 
of what 

lltranspired issued for distribution. It is 
perfectly 

12all right to take notes, which you would 
keep in your 
13personal file. 

14Now, assuming that he keeps 
something in a 
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ISpersonal file at Philip Morris is the 
equivalent of 

16burying it, because no one was ever 
expected to ever 

17see it. And even if it was discovered 
years later, it 

18was never published, it was in a file at 
Philip 

19Morris, and for all practical purposes if 
this lawsuit 

20hadn't been filed, assume that it was 
buried forever. 

21Assuming those facts, would your answer 
to my previous 

22question be changed at all? 

23ANo, it wouldn't. I mean, in 
fact one of the 

24issues we haven't talked about very much 
in this memo 

25is not the claim about what to do with 

the research if 
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lit goes a direction they don't want it, 
but in 

2reference to the memo itself. In other 
words, there 

3are only two copies of this, so we can 
get rid of it 

4easily, presumably. I think that's the 
inference most 
Speople would draw. 

6In business ethics, it is 
enormously 

7important for companies to have informed, 
active 

Sdiscussions on topics that are of 
relevance. So to 

9that extent it is a big deal ethically. 
lOQTwo more things — you were asked 
to assume 

llthat Philip Morris did everything in their 
power to 

12get Dr. Osdene to testify truthfully. Do 
you remember 

13you were asked to assume that? 

14AYes. 

15QI would like you to assume that 
Philip Morris 

16was the one that hired the two lawyers that 
advised 

17Dr. Osdene to take the Fifth Amendment, and 
they knew 

ISthey could ask him any question they 
wanted, we would 

191ike you to testify truthfully, please tell 
the truth, 

20and he would simply say Fifth Amendment. 

It was a 

21safe situation for him. 

22Assume those facts. Would your 
answer to my 

23previous question be any different, sir, 
regarding the 
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24obligation? 

25AAbout being forthcoming if you are 

— no, it 

04737 

Iwould not change. 

2QLastly, you were asked about 
whether a single 

3memo referred to this bury it memo could 
cause damage 
4to the State. 

5Do you remember that? 

6AYes. 

7QI want to show you what has been 
admitted as 

SExhibit 5063, sir, and ask you if in fact 
the 

9situation is quite different, if in fact 
the situation 

lOis that we have a case where there is 
overwhelming 

llinternal evidence of a conspiracy on the 
part of these 

12defendants that involved competition and 
targeting 

13youth, and all the public saw was the top 
part of this 

14thing, that in fact that would not 
implicate business 

15ethics in a dramatic way, and their 
principles? 

16AOne chunk of ice below the surface 
is not so 

17significant. Acting as the kind of hazard 
that we 

ISknow an iceberg is, not seen it is an 
enormous threat. 

19MR. LUVERA: I have nothing 
further. 

2OMR. McCORMICK: I have no further 
questions. 

21MR. LEITER: Nothing further. 

22MR. McDermott: Nothing further. 

23THE COURT: We will see you at 
9:00 tomorrow. 

24(Jury not present.) 

25THE COURT: Please sit down. 

04738 

II understand you have reached an 
agreement 

2about the Farone testimony. 

3MR. WEBB: I believe we have. I 
will state 

4what I understand the agreement to be, and 
Mr. Berman 

5can correct me if I — we have had back and 
forth with 

6each other. As I understand it, based on 
the motion 

7in limine that we filed that is before your 
Honor that 

8we are going to argue today, that Mr. 

Berman has 

9agreed that as far as Mr. Farone's 
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testimony is 

1Oconcerned, that he will — he has been 
designated as a 

llwitness who will testify as to his 
percipient 

12knowledge of events. 

ISNumber two, that he is free to 
offer opinions 

14about his percipient knowledge only. That 
is, things 

ISthat he personally has perceived that are 
relevant to 

16this case he will offer testimony about. 
But what 

17that means is that, for example, if 
while he was at 

ISPhilip Morris he would — documents that 
came into 

19being before or after he was at Philip 
Morris would 

20not be the basis for his opinions, 
unless for some 

21reason he encountered those documents 
and they are 

22shown to him or he used them in some way 
in connection 

23with performing his duties while at 
Philip Morris, 

24that his testimony will not transcend to 
offering any 

25opinions about things done by other 

tobacco companies 

04739 

lother than if while he was at Philip 
Morris, if 

2information — if he learned about 
information as to 

3what other companies were doing, because 
of his job 

4and position at Philip Morris. He will 
testify about 

5the information that he learned, but he 
will not offer 

Gopinions about the research or things that 
other 

7companies were doing. 

8Have I covered that correctly? 

9MR. BERMAN: So far. 
lOMR. WEBB: Have I left something 
out? 

IIMR. BERMAN: Your Honor, I think 
Mr. Webb has 

12done a fine job, as usual. The only area 
he has left 

13out is, I understand we are in agreement 
that if he 

14has factual information that he developed 
that is 

ISrelevant to the case before his employment 
with Philip 

IGMorris he could also testify to that 
information as 
17well. 
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18MR. WEBB: If in an earlier job 
position he 

19developed percipient knowledge about a 
subject matter, 

201et's say a research and development 
issue, if he 

21developed that percipient knowledge and it 
is relevant 

22to this case, then that is fair game, he 
can testify 
23to that. 

24THE COURT: Does that state the 
agreement to 

25everyone's satisfaction? 
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IMR. BERMAN: To my satisfaction, 
yes . 

2THE COURT: You might want to 
consult with 
3your colleagues. 

4MR. WEBB: I think we have 
covered it, your 
SHonor. 

6THE COURT: Okay. On a related 
point — I'm 

7not going to complicate your lives. The 
agreement 

Ssounds clear, and I think it is one that 
you will live 

9by, and I will enforce it, if necessary, 
which I don't 

lOexpect I will need to. But there were 
quite a number 

Ilof objections to exhibits based on ER 602, 
related to 

12the issues that you have just discussed. 

13Let me tell you that as exhibits 

are 

14designated for a particular witness I do 
consider 

ISthose designations on the same footing as 
the global 

1Gdesignations, and I will admit or reject 
exhibits 

17based on what appears to me to be their 
admissibility 

18in the case. I am not able to put a very 
fine point 

19on ER 602 objections. So I will admit or 
refuse 

20exhibits, and we will do so with Farone as 
with other 

21witnesses, based on other grounds than 
602 . 

22Therefore, I may admit an exhibit 
as to this 

23witness or other witnesses, but I am not 
necessarily 

24saying that that exhibit will be usable 
through a 

25particular witness. I'm not singling out 

any 

04741 
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Iparticular exhibit. But let's say there 
were an 

2exhibit that was created ten years after 
the 

Semployment ended, I am assuming that 
pursuant to this 

4stipulation that exhibit would not be 
discussed with 

Sthis witness. Nonetheless, I will have 
admitted that 

Gexhibit, potentially, or at least 
considered that 
7exhibit on its merits. 

8MR. BERMAN: Your Honor? 

9THE COURT: Go ahead. 
lOMR. BERMAN: One point that comes 
to mind 

Ilwhen you mention that. I assumed that the 
defendants 

12objected to many of the Farone exhibits 
that were 

ISdesignated after he left Philip Morris on 
the grounds 

14that Mr. Webb alluded to or raised in his 
briefing 

ISpapers, and we have now agreed to limit 
Dr. Farone to 

16his knowledge as a fact witness. I assume 
that the 

17defendants' counter-designations that 
contain 

ISdocuments that post-date his employment 
are also not 
19fair game. 

20MR. WEBB: They would be outside 
the scope of 

21our agreement, and we would not be using 
those. 

22THE COURT: Sure. And, again, as 
to both, I 

23would expect to be admitting some exhibits 
that would 

24not be usable through Dr. Farone. 

25Are we done with Dr. Farone? 

Let's move on 
04742 

Ito another issue that I understand is in 
the wind, and 

2that is Thanksgiving. I hadn't anticipated 
being out 

3of session on Thanksgiving, but that does - 
- on the 

4day before — well, in a burst of 
generosity I was 

Sgoing to give you the afternoon off. I 
remember a 

6story about a partner in a law firm who 
was bragging 

7that he had never had more for 
Thanksgiving dinner 

8than a turkey sandwich at his desk. But I 
don ' t 

9intend to enforce that particular 
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discipline here. 

lONo, it is the Wednesday before 
Thanksgiving, 

llobviously, that we are concerned about. I 
would want 

12those of you who are from out of town to 
be able to 

13make connections to get back East. The 
question in my 

14mind would be whether we can work until 
noon or 

ISwhether that is just going to be putting an 
impossible 

IGstress on travel arrangements. I would 
like to get 

17the morning in. We have lost some time 
here. On the 

ISother hand, I don't want to force you 
through real 

19unpleasant hoops. I don't know what the 
State's 

20position is, either. 

21MR. BERMAN: Can I interject? 

22THE COURT: Yes. 

23MR. BERMAN: In terms of 
scheduling, it may 

24work out to accommodate — the State would 
like to 

25accommodate the out-of-town lawyers as 
well. 
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IMR. LUVERA: Provided they don't 
come back. 

2MR. BERMAN: Only Mr. Webb. The 
State is 

3planning on calling a witness on Monday 
the 23rd, who 

4is the CEO of Lorillard. We anticipate 
that witness 

5may be on the stand two days, at most, 
including both 

Gdirect and redirect. So there would be a 
logical 

7breaking time if we didn't want to have 
Wednesday, 

Sbecause then we would be calling a new 
witness for 

9half a day, which would also 
inconvenience that 

lOwitness to come in on Thanksgiving. So 
perhaps it 

llwill work out on our witness schedule as 
well. 

12MR. FERGUSON: I will mention, 
your Honor, 

13you probably recall this from the days 
when I 

14represented the Department of 
Transportation, 

ISThanksgiving eve, the Wednesday before, is 
the busiest 

IGtravel days, both on the highways and 
airports, for 
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17all the year. I think the earlier we let 
the 

1Sdilettantes out of here — 

19THE COURT: I gather you would like 
to have 

20the day off? Is that fair to say? 

21MR. WEBB: I think as a general 
preference, 

22if we could have the day off, we would like 
it. 

23However, looking at people's eyes around the 
table, if 

24your Honor wanted to work until noon, we can 
do that. 

25MR. MCDERMOTT: 11:30. 
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IMR. SCHIFFERMAN: I'm not sure, 
your Honor. 

21 represent Lorillard, and I appreciate 
counsel's 

3accommodation and consideration of Dr. 

Spears' 

4schedule, but he lives in Greensboro, North 
Carolina, 

5so he has to get from here to the east coast 
that day. 

6And I know that when all of us have 
travelled the east 

7coast it does take quite a bit of time, and 
you have 

8to adjust for the time change. So — 
which raises a 

9different issue when counsel says, gee, I 
think his 

1Oexamination will take about two days. 

Doesn't that 

llinclude extensive cross, or did that 
include — 

12MR. BERMAN: That assumed you 
would take more 

13time than we do, which seems to be the 
case. 

14MR. SCHIFFERMAN: Does the 
State have an 

ISestimate of how long they will have him 
on direct? 

16MR. LUVERA: As long as we can 
keep him 
17there. 

18MR. SCHIFFERMAN: Half day, 
full day? 

19MR. BERMAN: Between a half 
day and a full 
2 Oday. 

2IMR. SCHIFFERMAN: That is a 
fair estimate. 

22THE COURT: The one thing I 
wouldn't want to 

23have happen is for there to be an 
impossible time 

24pressure — I have committed to you 
that we are off on 

25Tuesday, and all of a sudden it could 
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run either way, 
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lit could impact redirect as well as 
adequate cross. 

2So I guess my thought would be that 
it's a pretty 

Sstrong probability that we will have 
all of the 

4Wednesday before Thanksgiving off, but 
that' s 

5contingent on the timely completion of 
the witness, 

6with adequate time for full examination 
by both 
7parties. 

8MR. BERMAN: If Dr. Spears 
would just say I 

9did it, we would be done with him 
pretty quickly. 

lOTHE COURT: I guess we are not 
in that 

llposition. Is Dr. Farone available for 
the full time 

12that it is going to take to conclude 
his examination? 

13Do we need any similar restrictions to 
those that we 

14have contemplated for previous 
witnesses? 

15MR. BERMAN: I don't think so. 

I don't think 

161 will take more than a day. I think I 
will conclude 

17sometime tomorrow. I don't know what 
Mr. Webb has in 
18mind. 

19MR. WEBB: With two days set 
aside with Dr. 

20Farone, I think both sides believe 
right now we can do 

21it in the two-day period. That is my 
view. If 

22something happened and they went longer 
on direct — I 

23don't anticipate that and you don't. I 
don't think we 

24are going to need more than a day to 
finish. So we 

25have — each of us has a day. 
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ITHE COURT: Right. That 
sounds good from 

2here. It may sound less good as we get 
into it. 

3MR. BERMAN: If we exceeded that 
time frame, 

41 know of no restriction that would 
prevent him from 

Sfinishing up on the next trial day. 

6THE COURT: What if he takes a day 
and a half 

7instead of two days, or a day and a 
quarter? 
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8MR. BERMAN: Then we are caught 
without a 

9witness again. And we do — we have two 
ready for 
1OMonday. 

IITHE COURT: We have got to get 
out of the 

12situation — I am not saying it could 
never happen, 

13but it has happened a couple of times in 
short order. 

14We are really losing some trial time here. 

I know 

ISyou've got out-of-state witnesses and it is 
1Gcomplicated. I don't know if there are 
depositions or 

17other matters that you can slip in, but I 
don't want 

18to be losing half days. 

19MR. LUVERA: The problem is that 
it is — it 

20is not anybody's fault, it is a matter of 
tactics, it 

21is trying to evaluate how long the cross 
will take. 

22And when we misjudge that then we are off. 

I wish we 

23had filler that we could utilize when that 
occurs. 

24That's one of our problems that I don't 
know how to 
25deal with. 
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ITHE COURT: Well, in this 
particular case Dr. 

2Farone could have been here this afternoon 
and 

3started. 

4MR. LUVERA: That's a good point. 

5THE COURT: You don't have to give 
me the 

6full story of why that may not have 
happened. But 

7 just in general — it is one thing when 
somebody is 

8starting on a Monday and we are just not 
quite making 

9it on a Thursday afternoon. It seems to me 
to be 

lOanother thing on a Tuesday afternoon. 

IIMR. BERMAN: We agree, your Honor. 

12MR. LUVERA: I think you're right, 

your 

13Honor. 

14MR. BERMAN: Based on the fight we 
had on how 

ISmuch time everyone should get with 
Professor 

IGDonaldson, we thought we might not finish 
with him 

17today. It never occurred to us, otherwise 
we would 

18have had him here on time. 
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19MR. LUVERA: We take to heart 
your 

20suggestion, your Honor. 

21THE COURT: I don't want to get 
more 

22directive, and I won't unless it just 
continues to be 
23a problem. 

24Anything else while you have my 
ear, on 

25either side? 

04748 

IMR. LUVERA: No, sir. 

2THE COURT: Okay. We will see 
you tomorrow. 

3(Evening recess.) 

04749 

1 

2 STATE OF WASHINGTON ) 

3 COUNTY OF KING ) 

4 _) 

5 

6 

7 We, James D. Lavielle, RPR, CSR, 

Barry Fanning, 

8RPR, Official Court Reporters for the Superior 
Court, 

9State of Washington, hereby certify that 
the foregoing 

lOcomprises a full, true and correct 
transcription of my 

llstenographic notes taken in the above- 
entitled cause. 

12 

13 

14 Dated this 3rd day of 
November, 1998. 

15 

16 OFFICIAL COURT 
REPORTER 

17 

18 

19 

James D. Lavielle, 

RPR, CSR 

20 
21 

Barry Fanning, RPR, 

CSR 

22 

23 

24 

25 
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